rr 
1 4 : n 8 


9 


4 


FULL axp PRACTICAL 
TREATISE 
UPON 


BILLS os EXCHANGE, 


* 


n rn 


An Account of the NATURE of ths | 


BANK of AMSTERDAM, 


And how PAYMENTS are made and received in it, Ge. 


i B Y | .3E 
FWILLIAM STEFENSON, £ th 
Some time merchant in Rotterdam, " e : | 


And preſent teacher of book-keeping, authoriſed by HK 
act of council of the city of Edinburgh,” | 


E DIN BUR GH: 


Prioted by JOHN ROBERTSON - 
And fold by him f,. 


M DCC EXIV. 


Entexed in 


- 


f 
: [0 


Stationezs-Hall, agzeeably 


Ly * 


Att of Pazliament, 


- 
” ow 
, 


To THE RIGHT Hoxoutabus 
NE F A L 


Earl of ROE A % 


Viſcount PA I M A O8 5 


; Lord DaLMENIE, Ge. 

U | | 

q HE FOLLOWING TREATISE ts 4 
; rr UNDER HIS LORDSH1P's PRO» 


TECTION AND PATRONAGE, AND WITH 
THE HIGHEST ESTEEM INSCRIBED TO 


HIM, BY His LokDSH1P'y 


MOST OBLIGED * 


1 => 
g ; 
. 4 
2 
— 1 . 
Y 
1 


AND MOST DEVOTED 
11 
HUMBLE SERVANT, 


. wo 
54 4. 

*®.. 
<< 


WILL. STEVENSON: 


1 
9 — — N — PI a 12 hs — — 
7 
: > 
hs 
* 
„* 
* 
* 
„„ *- 5 > ' - 
4 - 
Fa. 
25 8 q 
8 P +4 
yy p * 


4 wa 
3.7 * * * 


r I 2 ers * f — 

1 found the greateſt diſſeuity I bad \ was, 
** make my ſcholars underfland the nature - 
' bills of exchange; and conſequently, when tranſ 
actions occurred in which bills were introduced, 
_they were at a loſi to fund the proper debitor and 


creditor: for which 1 caſon, 1 jound it neceſſary © 


#0. compoſe a ſet of dijcourſes upon that jutject, 
which 1 rehearſed weekly in my ſchool, at a 
certain hour 4 a for that purpiſes 8 


"Thi <a had the dehred fo, both "i 
"infrufting and pleaſing my fludents:; inſomuch 
that I have been very frequently ſollicited, both 
& them and ſeveral others of my friends, who 
had been preſent at thoſe dif ourſes, to publigh 
them : but as ſpeaking in a. ſchool te ene 
 Pudents, and writmg to the public, gan A e- 
rent talents, for the laſt of uubν,tk 1 never 
Hooked upon myſelf to be Juffictently. qualified, I 
adam a So of theje- follicitations for 
nam . 5 
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Another reaſon was, that theſe d. iſcourſes bes. 
ing calculated for delivering weekly, they were 
lengthened by introductiont, concluſs tons, and re- 
Petition of what had been ſaid in former ones; 
Aa hich would have made a ſorry appearance in 
Print, and only galled the ears of the readers 


Fo; no purpoſes 


- few year's ago, T wwas Denne to 1 
* iſh my treatiſe upon book-kezeping, which 1 hope, 
"Las given tolerable ſatigfaction to theſe who 
"underſtand any thing of thi.t ſcience, and 1 then 
intended to have anne xed this to it, after cut- 
| ting off all the ſuperfluities of weekly diſcour- | 
þ &c. but aud diſappointed by Feaſons which 
it is needleſs to trouble the readers with. * 


/ + have now reduced them to a ſmall wiki 


8998 | nid publiſhed it by it/elf, 46 being more conve- 


"ment for reading, and "will be probably more u- 
"uverjatly demanded, than if it had been an- 
nexed to the bool · keeping; as there. is ſcarce a 
man doe is engaged in any kind of buſineſs; 
dvhatever, but. 4will one time or other have be- 
caſion for it, whethgr gentleman, merchant, 


: writer or tradeſmang ds all of them muſt have 
occaſion 
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pceafion to A and accept bills Some time or 
other of their life. 


* 7 | ſay i to draw, becauſe that is 
what 1 find ſeveral perſons of all: deſignations 
nig defective in, and eſpecially in the laſt clauſe, 
by not expreſſing the value diſtinctly, which it 
ll of very great tonſequence in many caſes ; and 
therefore I have inſiſted very fully upon that 
head in the treatiſe uſelf, which renders it un- 
neceſſary to ſay any more about it in this place. 


I know that ſeveral authors have wrote 
Jomething upon this ſubject : but then ſome of 
them have only touched it very ſuperficially, and 
ethers (ſuch as our countryman Mr Forbes ) 
have laboured out the laiw part, without noti= 
| cing much of the practice; whereas, I have 
endeavoured to make it ſa practical, that by 
| reading the boot, one may ſee the whole g 

be. f merce of exchange traced. fram its original and 
| reduced to a practical plain Hiſtem, applicable ta 

| all kind of buſineſs, which was my ſole intenti- 
on; and how far I have ſucceeded i in mn, the 
pw muſt be judges. Wo. My 
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My own praflic ce. for many. years fubniſbed, | 
_ me with moſt of the materials; and. where * 
= baue had recourſe to authors, I took care ak 4 
dle male uſe. of the del, and moſt cape 
—_. een trade ; a het. cheir a 
_ {That OD hon 465 Amfterdam er 6 
der one bas beard of, and yet but few under- 
and the nature of it, except merchants *»hd 
=— have had dealing in it: and therefore I 
= — thought it might be of Janie uſe to explain the 
dne of tt, Jofer' as 1- know; and ta Dew * © 
= bow” payments. are made a received in ii | 
' which\T know by my own. prodiice : but the 
- particular management of: it, wwubregard to the 
- "profits, &c. I neither know, nor. could ever 
Lern. eiber ly practice or reading, that be- 
leni # profound ſecret ; ſo mr readers muſh 
wu bar I have told them, until 
+ thay rin find a betier information ee 
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EXCHANGE S. 


T is obſervable, that merchants and 
trading people make uſe of ſome 
words in commerce, in a limited or re- 
ſtricted ſenſe, which otherways might 
have a more extenſive meaning. 


Tus exchange, taken in its full ſenſe, 
may be properly applied to all kind of 
commerce, ſo often as we part with one 
thing to take another in its place, which 
is nothing elſe but what is commonly 
called trock or barter : a commerce almoſt 
as ancient as the world itſelf; for no 
ſooner do we read that Abel was a keep- 
er of ſheep, and that Cain was a tiller 
of ground (a), than we wall naturally 

A 2, conceive, 


(«) Gen, 4. 2. 3 


A TREATISE of 


fruits of the ground, in order that they 
might thereby * ſuſtain each 
the other.. 


ExgHANGE, taken in its reſtricted 
ſenſe, is a commerce in money, or the 
exchanging one {| ne of money for a- 
nother. 


| Or this there are two kinds; firſt, 
that of exchanging one kind of ready 
money for another at one and the ſame 


change. (a). This is the moſt antient ſort 
of exchange, and what the Jews, both 
in Holland, England, and other places, 


| exchangers, called by the: antient authors 
*eollybiftae, are particularly mentioned by 
Cicero (erat. F. cont. Verrem), and are in our 


* PF © called money- changers, 


ph Primun 3 eſt, & pecunia pracſenti cum pectinia 
praeſent quo ideo foler fieri in uno eodemque loco, et regulariter 
pro non magna ſummg, et ideo vocant cambium minutum {qr 


. . taccia de com. | 


conceive, that the one exchanged part. 
of his flocks with the other for the 


place, which is called minute Or manual ex- 


commonly practiſe to this day; which 


THAT . 


” ” OO TIF »Þ ” 
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Tnar this ſort of exchange is of great 
antiquity appears, as well by obſervati- 
on of the Hebrew cuſtoms, as of theſe _ 
of the Romans ; and it ſeems to have ta- 
ken its original, amongſt the former, 
from the Moſaic inſtitution, as we read 
Exod. 30. 31. where we ſhall find, that, 
upon the firſt of the month Agar, pro- 
clamation was made throughout all 7- 
ruel, that the people ſhould provide 
their half ſhekels, which were yearly 


paid toward the ſervice of the temple. 


upon the twenty fifth of Adar, accor- 
ding to the commandment of GOD. 
Then they brought tables intothe temple, 
(ii e. into the outward court, where the 
people ſtood) ; on theſe tables lay all forts 
of coins, to furniſh thoſe who wanted 
half ſhekels for their offerings, or who 
wanted lefſer pieces of money in their 
payment for oxen, ſheep, doves and the 
like, which ſtood there in readineſs, in 
the ſame court, to be ſold for ſacrifices : 
but this ſupply and furniſhing the peo- 
ple from thoſe tables was not without 
an nexchange, or allowance for other mo- 
Az ney, 
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ney, or other things in lieu of money, 
and that upon advantage; and as the 
Jews are naturally very covetous, ſo by 
degrees they came to abuſe this cuſtom, 
which at firſt was deſigned for an eaſe 
and conveniency to the people, and fcrew- 
ed up their profits to ſuch a pitch, that 
it became an extortion, which 1s the rea- 
ſon that our Saviovus, in his days, com- 
plained that the houſe of prayer was 
turned into a den of thieves, and there- 
fore he overthrew their tables, and caſt 
them out of the temple, as you may 
read in the goſpel of St — chap. 21. 
ver. 12. ef. ** 


= Ta ſecond kind of exchange is called 
nme ex- real exchange, or that of ready money paid 
in one place, for an equivalent ſum to 
be repaid in another place, by virtue of 
a certain writing or inſtrument common- 
ly known by the name of a BILL or Ex- 
CHANGE (a). Thoſe who deal much in 
* | this 


(a) Secundum genus cambii eſt, quod fit de pecunia praeſen- 
ti cum pecunia abſenti z.ideoque cum fiat de loco ad locum, fit 
per literas, et hinc vocatur per /iteras,—Scaccia. 
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this kind of commerce are called bank 
ers, who are a ſet of people that reſide 


in trading towns, dealing altogether in 
money and exchange, and are ſo called 


from the 1talian word banca, ſignifying 
a kind of table or bank ; becauſe for- 


merly thoſe who dcalt after that man- 


ner were accuſtomed to fit in the public 
market places with ſuch tables or banks 
for compting their money and writing 


their bills of exchange ; and becauſe 


when ſuch dealers had the misfortune 
of failing in their credit, their tables 
were broken, either out of contempt, if 
they were ſuſpected of trading unfairly, 
or in order to get new ones and be re-e- 
ſtabliſhed if they were found honeſt, 


they were called bankrupts (a), which Ne 


name is in ule to this day. * 
| : N 
A third kind of exchange was called 


feigned or counterfeit, which is nothing 8 , 


coun- 


elle, but that, when one deſires to hor- g 


row a piece of money, he gives a bill to 
a banker, which is remitted to a certain 


— place 


() Quaſi habentes bancam ruptam. 


ge. 
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place agreed on, and returned with pro- 
reſt, in order to draw from the borrower 
extravagant intereſt, re-exchange and da- 
mages, WC | 


_  ArovurTHkind was called dry exchange, 
which differs from the laſt, only in this, 

that here there is no money immediate- 
ly advanced, but only a longer time pro- - 
cured for paying a ſum which was due, 

and then it is managed in the ſame 
manner as the other. 


Tr ESE two laſt were found ſo injuri- 
ous to the public, and attended with 
ſach extravagant charges and uſury, that 
they were expreſly prohibited in England 
by act of parliament in the reign of 

king Henry VII, they were reprobated 
and condemned anno 1564 and i571 by 
the bulls of two different popes, and are 
now in diſuſe through all Europe. 


Tarsr two then being entirely laid a- 
4 fide, I proceed to the ſecond kind men- 


change. tioned, viz. real exchange, or that by which 
money 


pp 
—_—_ K 
4 = 


* 
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money is paid in one place, for an equi- 
valent to be received in another, by vir- 
tue of bills of exchange. And, 


17, As to its original, it is certain that 

it was not known by the antients in the 
manner we now practiſe it, but was in- 
troduced by neceſſity, for the convenien- 
cy and public benefit of mankind: for 


had it been known by the antients, cer- 


tainly ſome notice would have been ta- 
ken of it in the Koman law ; whereas 
there 1s not the leaſt mention of it there, 
in the terms, and for the purpoſes it 18 
now made uſe of. 


THe preciſe time when, as well as the 
names of the perſons by whom, this 
manner of exchanging by bills from 
one place to another was invented, is a 
little uncertain ; ſome authors attribu- 
ting it to the baniſhment of the Jews 
from France, during the reigns of Da 
gobert 1. in 640, of Philip Aug. in 1881, 
and of Philip the Long in 1316; which 


wv having retired into Lombardy, and 
being 


0 


- 
”- 
Its * 
* - 
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% 


being deprived of the ordinary means 

of carrying their money and effects a- 
long with them, fell upon this method 
of writing ſhort open miſſives, by mer- 
chants, and others travelling into France, 
who, finding it more convenient, were 
glad to pay in the value, and receive the 
equivalent when they came there. 


DE rvB15, in his hiſtory of the city of 
Lyons, attributes it to the PFlorentinet, 
who, being baniſhed from their country 
by the Gibelines, ſettled in France, where 
they began the commerce of exchange, 
to retire their effects from their own 
country. es 


THossE who follow this laſt opinion 
alledge in favour of it, 1, That the o- 
ther leaves us at an uncertainty of above 
. 6co years of the time, viz. whether it 
was invented in the 640 or in 1316. 
2dly, That the Jews were baniſhed for 
puniſhment of their rapines and villa- 
nies, by which they had drawn upon 
themſelves the hatred of the whole na- 

tion 
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tion, and conſequently it is not to be pre- 
ſumed that any would take upon them 
the charge of their effects, and keep up 
correſpondence with them, in oppoſiti- 
on to an expreſs law. 


To the firſt of theſe it may be anſwer 
ed, That tho' it was firſt invented in 640, 
yet there is no inconſiſtency in ſaying it 
Was again renewed and practiſed in 1181 
and 1316: and 1 chooſe the rather to fa- 
vour this opinion, becauſe I have ob- 
ſerved that, generally ſpeaking, the Jews 
to this day practiſe this kind of com- 
merce moſt, and underftand it beſt of 
any people in the world, 


As to the other, I have no great dif- 
ficulty to imagine that they would find 
abundance of chaps to take the charge 
of their effects, ſeeing (as the ſaying is) 
one rogue always knows another ; beſides 
that the profit they might make, by 
having them depoſited in their hands, 
would be a ſtrong inducement to ſome 
intereſted perſons to accept of the offer, 

B notwith- 
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notwithſtanding of the law made againſt 
it: however, be that as it will, it is of no 
great importance to our preſent pur- 
pole; only we may conclude, from what 
has been ſaid, that it is a modern in- 
vention, and was unknown by the an- 
cients: wherefore I ſhall proceed, in the 
next place, to conſider the nature of an 
exchange-contract from one place to an- 
other, by bills, 


Wane of | Berg divines and lawyers have given 
— ſeveral opinions about exchange, which 
conra® thoſe that are curious may ſee in Scac- 
detto cia de commer. and in other books on that 
by bills. ſubject: but as my buſineſs here is chief- 
Iy intended for the practical part, I 

ſhall only give that which ſeemeth to 

be moſt generally received, and to have 

the beſt reaſons aſſigned for it, which 
befrnition. is, that real exchange from one place to 
another is a bende fidei contract, made 
for the mutual beneſit of both parties, 
and is properly a contract of buying 
and ſelling, as well as thoſe contracts 
* hich are made in the diſpoſing of any 
transferable 


1 
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transferable ſtock ; for the drawer of a 
bill of exchange actually ſells and trans- 
fers to another the credit which he hath 
with that perſon upon whom he draws: 
ſo that a vendition, or contract of ſell- 
ing, and an exchange - contract, are the 
ſame with reſpect to the manner; and 
the only difference ſeems to be, with 
reſpect to the matter, which in exchange 
is always money: but I ſhall endeavour 
to ſhow, that it has all the properties 
of a contract of vendition, and that the - 
matter or ſubject of exchange is capable 
of being bought and ſold. 


1f, WHATEVER (a) is capable of aug- 
mentation or diminution of its price 
may be ſold; but money, which is the 
ſubject of exchange, may be either aug- 
mented or diminiſhed in its price; there- 
fore it may be bought and ſold. 


2dly, BEcausE ſome pieces of money 
B2 are 


(a) Oda pecuniae eſtimatio creſcit et deereſcit; ſed e, 
quorum pretium creſcit et decreſcit, ſunt vendibilia, ut experien · 
tia patet. Scaccia. 


1 
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are worth more in one place than in an- 
other, tho' of the ſame weight and ſtan- 
dard; whence it is that the gold ducat 
of Venice paſſes current for more than 
the Roman ducat: and the ſame may be 
ſaid of ſeveral other ſpecies: and con- 
ſequently, if they have different values, 


or courſes, they are capable of being 
bought and ſold. 


zdh, Moxzy 5 included under the 
general term of moveable effects; but 


moveable effects may be, and daily are, 


bought and fold; therefore money, as a 
Ir is ca — of being fold. 


4 8 0 a) eb 
ged may alſo be ſold; but one ſpecies 
of money may be (and daily is) exchan- 
ged for another; leer money may 
be ſold. 


"a Eh, WHATEVER can be eſtimated at 
à certain price in filver may be ſold, ſee- 
3 „ | ing 


4 (a) . eſt a eſt etiam vendibile, ſed pron 


eſt commutebilis cum pecunia, ergo eſt yeadibilis, 


1 rr oh 7 
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ing the uſe of ſilver was introduced on 
purpoſe to ſerve for the price and mea» 
ſure of all things ſaleable; but one 
ſpecies of money is eſtimated according 
to the proportion it bears to another; 
and therefore it may be bought and 
ſold. | 


.6thly, ALL moveable effects hen A 
double value, the one intrinſic, and the 
other extrinſic, and it is from this 
double value that the juſtneſs of the 
price is taken at which any thing ought 
to be ſold ; but every body knows that 
this double value is to be found in mo- 
ney, and therefore it may be ſold, as well 
as any other moveable. 


Ithhy, AN exchange - contract is pro- 
perly a transfer made by the drawer of 
that credit he had from the perſon upon 
whom he draws ; but it is certain, that 
all transferable credits are bought and 
fold daily; and conſequently a bill of 


exchange is a contract of buying and 
_—_ | 


I. xxow 


as certainly we onght, there remains no 
more doubt, but that real exchange, by 
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Iko that ſeveral lawyers have been 
of opinion that exchange is not proper- 
ty a contract of buying and ſelling, per- 
- Haps becauſe they could not form to 
themfelves an idea of money as a fale- 


barter, or the exchanging of one thing 
for another, is the general term, or (if 


buying and felling, or the giving away 
any ſaleable commodity for money is 
only a ſpecies; and again, that real a 
change, (of which 1 am now treating), or 


for that ot another, is only a fpecies of 
this laſt : I ſay, if we take it in this view, 


bills from one place to another, is a con- 
tract of buying and telling: and this 


zs like wiſe the common notion of it a- 


ee trading perſons. 11 £4 


The uſe- e 
of modicus for all ſorts of trading people, 


 wiather bankers, merchants, or _ 


Is . = 


able commodity. But if we conſider that 


vou pleaſe)the ſupreme genus, of which 


the giving awaythe money of one place 


A ae, 4s 4 A ine ts 0c +2 4, ig os, Pando of 


that 
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that it would be very hard, if not next 
to an impoſſibility, to carry on trade 


without it; for if one has money in a 


place different from that where he re- 
ſudes, or if he has occaſion to carry or 


fend money from the place of his own 


relidence to another, in both caſes meſ- 
ſengers, porters, or ſome other ſuch 
means muſt be fallen upon for its tranſ- 
portation, whether it be by ſea or land, 
the inconveniencies of which are ſo ma- 
ny, and fo obvious at firſt view, that I 
judge ut altogether needleſs to inſiſt up- 
on them. Beſides, there are certain pro- 
fits ariſing from the drawing and re- 
mitting bills of exchange, which make 
it a con ſiderable branch of trade: and 
this will plainly appear if we con- 
ſider, that a moſt frugal people, and 
who have for many ages: been eſteemed 
the moſt experienced in trade of any in 
Europe, were the firſt who, without any 
manner of neceſſity, and purely for the 
ſake of the commerce, made uſe of 


it in the ſhape in which it is now 


knowp, and ſpread it over the reſt of 
Europe 


4. 
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Europe * che means of their wu 

. ee Pye 

1 MEAN thoſe” of Sera: to which 

City it was firſt brought by the 1tahans 
and Jews, great numbers of whom 
Kill reſide in that place, and are the 
moſt N and noted bankers in the 
0 5 


f : 


2 8 8 4 Bo. R Hats _ PSY , . l 
0 . ua CT Saad Mes. as , 1 6 Rn N cn, 
ws * . N N * . n 


Fee a _ powers bar 
] I ed ſo far experienced the benefit and con- 
N veniency of exchange, that they have 
favoured it extremely, by granting thoſe 
who deal in it many great — 4 
and allotting them certain public places 
in their moſt remarkable cities, for the 
more conveniently and regularly carry- 
ing on their negotiations of that kind; 
which places take their name from the 
commerce, and are called the exchange. 
By means of this commerce they pre- | 
2 | vent the exportation of gold and filver, as 
3 well as of jewels and precious ſtones, 
=  whichformerly merchants were accuſto- 
_ . med to carry from theirown i into foreign 


* 


= „„ countries 
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countries (becauſe of their being eaſily 
exported) and ſold them, in order to 
purchaſe, or elſe exchanged them with 
ſuch commodities as they had occaſion 
for, which was a very conſiderable diſ- 
advantage to the country from which 
they were brought. 


AlL theſe reaſons have rendered the 
uſe of it univerſal: and it is become 
ſo very neceſſary, that one may ven- 


ture to ſay, that, without bills of ex- 


change, it would be next to an impoſſi- 


bility to carry on either trade, or a great 
part of other affairs, with any manner 
of advantage or regularity ; and it is 


by the means of bills of exchange that 
Princes and great ones of the world 


tranſact their buſineſs ; which, I believe, 


is ſufficiently evident to every one wha . 


bach the leaſt experience, | 


I Hors I have now ſufficiently ſhewn 


both the original and uſefulneſs of real 
exchange ; and that it is a contract of ven- 
dition, or the buying and felling: the 
money of one city or country for that 

C of 


Par. 
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of another ; which mny be done in the 
following manner, viz. 1f, At fo much 
per cent. advance; 2dly, At fo much per 
cent. diode; 340, At Par. 


Tux exchange N faid to be at ſomuch 


Adrance. per cent. advance, when there is more 


paid for the bill at the place where it is 
drawn than is to be paid and recei · 
ved at * PR. where i it is payable. 


2 Ir i is _ to be at i much per cents 
_ diſcount, when there is leſs paid for the 
bill at the place where it is drawn, than 


is to be paid at the place where it falls 


* - 1 - 

- ” n p nd. - . J 

. | N 17 t , * - F ; : : 
> o * * x 


| 
- 


77 . k 2 Fog 
{4 < FF 
© 6 4.4 + RO 2 
_ 
| BS 


Tux exchange is faid to be at par, 


when preciſely the ſame ſum is paid at 
the place where the bill is drawn, that 


is to be paid and * at the * 


Wee! it falls due. 


7 
— 


Tn Is is eln underſtood when the 


ſpecies of the two cities or countries are 
preciſely the ſame, which is the caſe be- 


1 BR, + Ws 4 twixt 
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twixt South and North Britain; and our 
only difficulty will be to know, how the 
exchange is when the ſpecies of the two 
countries where the bill is dated and 
where it is payable are of a different 
ſtandard, as, for inſtance, betwixt Bri- 
tam and Holland. 


Ix this caſe we muſt firſt compare the 
two different ſtandards with reſpect to 
their intrinſic value in ſilver, which is 
called the par; and this being known, 
we have no difficulty to determine how 
the exchange goes betwixt. theſe. two 
countries. as well as if both the ſpecies 
were the ſame. | 


Txvs, ſuppoſing the Dutch guilder piece 
ta) to be worth twenty one pence farthing 
in filver, which I believe is as near a com- 
putation as hath as yet been made, then I 
ſay, if i pay twenty two pence for my 

C2 *_ © guilds; 


(a) Sir Iſaac Newton's table of the eſſays, weights and values 


of foreign filver and gold coins, makes the Dutch guilder intrin- 


ically not worth quite ſo much as I have done; but that makes, 


' B0 alteration with reſpect to my dodtige, 
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guilder, the exchange is at advance; if 
I pay but twenty one pence, then it is 
at diſcount; but if pay preciſely twen- 
ty one pence farthing, it is at par; and 


ſo of all other ſpecies through the tra- 


ding world: the pare of which all thoſe 


who deal much in exchange ought to 
make it their buſineſs to know, either 
by practice or by reading of books up- 
on that fubject, of which there are * 
Verals to Adden IS 


"FROM cl veg PETE aid _ will | 
at ariſe a queſtion neceſſary to be 


anſwered before we N e 
and that is, | ot 


3 Hoe comerh as erchan ge to vary from 


time to time? or, in other words, how 
cometh a Dutch: guilder, which is always 


! the ſame ſpecific piece of money in the 


country where it is current, to be worth 
more or leſs at one time than another 


* 


10 anſwer this queſtion we muſt eon. 
fidet 


— . 
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ſider that it proceeds from the balance 
of trade, when there is more or leſs ex- 
ported or imported to or from any one 
country to another, which I thus 1 
nee. | | 


| tar us ſuppoſe, for inſtance, that 
this year Britain has exported: of their 
product and manufactures to Holland to 
the extent of one hundred thouſand 
pounds, and have imported from them 
to the extent of two hundred thouſand 
pounds ; then the balance of trade is 
againſt Britain, becauſe the can only pay 


to Halland one half of her debt by her 


export, and the other half, to keep her 
credit, muſt be paid by bills of exchange, 
which muſt be purchaſed from bankers, 


who by this means, finding a great de- 
mand, keep up their price, and ſell their 
bills at as much advance as they can 


pe worn 


| Ie, on the akeo dans Britain ſhould 
export to Holland, of her product and 


manufactures, to _ extent of two hun- 
dred 
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dred thouſand pounds, and import from 
_ thence only to the extent of one hun- 
dred thouſand pounds; then the balance 
of trade will be in favour of Britain; and 
as numbers of people can draw upon 
Holland, to retire their money from 
thence, bills will be found in great 
plenty, and nnn muſt 80 at 
| diſcount. 


/ Fro# what has been ſaid above i ſhall 


only make the allowing two remarks. 


Export. 1. THAT it is the benefit of every 
to a Country to export to foreign countries 


want. as much of their own product and ma- 
nmnlaufactures as they can, and to import 


from theſe countries as little as de 


. 


\ 


The rate 2. Ir we want at ay time to know. 


— how the balance of trade lyes betwixt 


know? Our own country and any other, let us 
_ conſult the exchange, which is the ſu- 
| wade, reſt mark we can have, and what every 
one can have acceſs to, in any trading 
city; whereas otherways thoſe who are 

curious 
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curious would be obliged to put them - 
ſelves to the trouble and expence of con- 
ſulting all the cuſtom- houſes through a 
whole nation, which is an inſuperable 
task, and, when done, is not ſo pear the 
truth, as wor conſulting the e 


I PROCEED, in the next place, to give n pee 
fome directions for forming, or, as it is ing ig bills * 
commonly called, drawing a bill of ex- 
change. And though we ſee different 
perſons 1 follow different methods, which 

in the main is a matter of no great mo- 

7 ment, provided all the efſentials of a bill 

wth be obſerved, I ſhall here ſhew what is „ 
— : | 
* 


abſolutely neceſſary to make a complete 

bill of exchange, which I reduce to ſe- 
of ven articles: although (as 1 juſt now 

hinted) it is not very material in what 
4 order theſe be inſerted, provided none 
N of them are omitted, yet I chuſe to give 
ö them in the order moſt commonly ob- 
f ſerved by trading perſons of the beſt 
character, and moſt experience in buſi- 
neſs, which ought certainly to be the 
rule in this as well as in all other con- 
tra. cte 
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tracts commonly made uſe of in com- 

l en, a If 8 

* 1 is wt date, naming the 
place from which the bill is dra wn. 


26h, Tae term of payment. 
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34, Tu. £ qt * the perſon 1 in whoſe 
. it is drawn. 


aun. Tas ſum to be pat. 


Fry Ty . e received, and from 


whom. 15 


65h; Tun 3 or fableriprion 
of the amver ; and, 


ibi, THE . or name and de» 
Genatian of the perſon who ought to 
pay the contents, or (as we commonly 
| lay) upon WRAM we bill. 4s drawn. 


* 


The date. I/, 7 ay the date, in which there is 


no manner of difficulty, that being pla- 


$3564) | | | ed 
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eedl at the top of the paper, before we 
begin to form the body of the bill, af. 
ter the ſame manner as in miſſive let- 
ters, or any other writing, which every 
one knows who has had but the leaſt 
concern in buſinefs. Only I would have 
you obſerve here, before we begin to the 
body of the bill, that moſt experienced 
traders Iike ways ſet down upon the top 
of the paper (to the left hand of the 
date) the ſum in figures, which is to 
be mentioned in the body of the bill in 
Is letters at full length: but this, I do 
1 not mention as an eſſential part of a 

| bill, but ſeems only to have been intro- 
| duced for the conveniency of the parties 
concerned, that they may ſee the con- 
tents at one view, without being obli- 
ged to read over the whole bill; howe- 
ever, I would caution every one, to 4 
whom a bill is preſented for acceptance, 
not to truſt to this, but to read the bill _— 
carefully over before he accepts, becauſe - 
it may happen, that the ſum in figures * 
may be leſs than the ſum inſerted in the 
bill, which laſt- is the rule by which he 1 

| D muſt 
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muſt go. and muſt pay, even though he 
. en to oe — 11 


In E 2 article 1 ee and aka 
Cdn to begin the body of the bill, is 


Term or the term of payment, which may be 
pact. reduced to five different manners, and 


* 


muſt be written diſtinctly at full length, 
as well as all the reſt of the following 


articles; for none who are expert in bu- 
ſineſs make uſe. either of figures or 


contractions in the body of a bull, to * 
vent all PE. 


Tur ft term of payment [ ſhall men- 


; 0 Gehe. , tion is at fight; which kind of bills 


ought to be paid immediately upon be- 
ing preſented, and ſo need no further 
explication : only it may be noticed, that 
ſometimes bills are drawn, /* pleaſe 
pay, Oc.“ without mentioning the 
words at fight; though ſuch bills 


are always looked upon to be at ſight, 
and ought to be honoured according- 
I but trading people ſeldom uſe this . 


on: 
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N nine I think th 


%. 2d term. is 2 hilles are — 
able at ſo many days (or ſometimes 
weeks) after ſight, which is an uncer; 5, 
tain time, and cannot be determined vght. 
but by che preſentation of the bill, be- 
cauſe it does not begin to run but from 
that date, which gives an opportunity 
to the accepter to make proviſion for it, 
ſeeing by this means he cannot but 
know the n. time When it falls 
due. 1 10 ods ei anus! A 411 Oger 


Tux 3d: ener papmem is when a 
bill is made payable upon a certain day, Upon » 


ſuch as the 10th; 15th; 2oth, Oc. day of A 


a certain month; which being always 
expteſſed in the bill. can breed no man- 
ner of diſpute, nor does it need any e- 


® - 
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Tue 4th manner in which bills are 

made payable is at one, two or more 

Clarice, which is a term made uſe of by vx; 
D2 trading 
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trading perſons, and is determined ac- 


cording to the uſe or practice of the 
place where the bill is to be paid. Some- 
times uſance begins to run from the 


day of the bill's preſentation or accept- 
ance, but moſt generally from the date 


of the bill itſelf; and the uſance is long- 
er or ſhorter according to the cuſtom of 
different countries (a): but we may ob- 
ſerve in general, that the greater di- 
ſtance there is betwixt the place where 
the bill is drawn, and that where it is 
payable, the uſance is the longer, and 
e contra. But as it would be too tedious 
to narrate all the different uſances, and 


that moſt people come ſoon by practice 
to know thoſe which fall in their 'own 


way, I ſhall only mention a few of the 
uſances from the molt remarkable places 


of Enrope, by way of ne and chen 


proceed. 


oy Taroucn all France uſance 1s regu- 


| Jared to be thirty days from the date of 
* W the bill, by. an wid the month of 


March 


«. — 


64 A uſo Geer, ſecundum uſum et placitum platearum 0 


quibus funt cambia. Scaccia. 


be tab 1&@ tis 
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March 1673, whatever place the bill be 
drawn from, which is of great conſe- 
quence for traders to know, that they 
may not bring themſelves or W. 
gun into inconveniencies. 


ow Lade and through all Britain u- 
ſance of bills drawn from France is one 
month after date, from pain two, and 
from Fenice, Genoa, and Laber, Wr 
months. 


AT Hamburgh, uſance of bills from 
France, England and Venice, is two months 
from the date; but that of bills from 
Antwerp and Nuremberg is fifteen days 
after ſight, or after the date of che ag- 

E£eptance: © aur Sy | 


| AT Auer dan uſance of bills from 
France and England is rec koned one month 
after date; but that of bills from emer, 
Madrid, Cadiz and Seville, is two months. 


Ir may perhaps not be improper to 
@bſerve here a ſmall difference, which 
Hei i may 
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may happen, betwixt the French uſance, 
which (as was ſaid above) is fixed to a 
month of thirty days from the date, 
-whereas'that of Britain and Holland is 
reckoned from the day of the month in 
which the bill is dated to that day of the 
month in which it is payable. Thus a bill 
drawn upon the twenty-fifth of March 
(hen the uſance is one month) falls due 
upon the twenty - fifth of April; but a bill 
drawn upon the thirty-firſt of January 
falls due the twenty-eight, or (if leap 
year) upon the twenty-ninth of February; 
and again a bill drawn upon the twenty- 
eighth or twenty-ninth of February falls 
due the twenty-eighthortwenty-ninth of 
-March ; and ſo on in all bills, without re- 
gard to the month having thirty, thirty 


one, twenty-eight or rwenty-nine days: 


and F have obſerved, that our Brit/h 
- merchants have, for ſome years paſt, fal- 


len much out ot the cuſtom of drawing 


their bills at one or two uſance, but, in- 
ſtead of that, make tliem payable at 
thirty or fixty days after date, which is a 
pany n and can never be miſtaken. 
? "AY 


- 
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eſpecially now that we uſe the new ſtile 
here as well as itis uſed in foreign parts. 


THE 5th and laſt manner I thall men- 


tion in which bills are made payable, is 


at certain fairs or markets, which is 
not very common, and is only practiſed 
where there are eſtabli hed fairs, ſuch as 
at Lyons, Frankfort, &c. and wherever this 
is practiſed abroad, the particular time 
of the bill's falling due is alſo determi- 
ned by the cuſtom and laws of the place 
where the bills are payable. And by the 
bye, I may obſerve, that there 1s ſuch a 
a practice amongſt the conntry people 


in Britain, of making their money pay» 


able at certain fairs, where they propoſe 
to lay it out, ſuch as Stirbitch fair in 
England, and All-ballow-fair, Dalkeith 
fair, Oc. in Scotland; and of late they 
have even introduced the cuſtom of ta- 
king and granting bills payable at theſe 
fairs. | 1 


THe 3d thing! mentioned as an eſſen- 
tial part of a bill is the name of the per- 
ſon 


The name 
ot the der- 


ſon to 
Wnon 


payable; 
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fon to whom payable, to which ſome 
likewiſe add the deſignation, ſuch as 
merchant in ſuch a place, &c. which 
I by no means condemn, but do not 
affirm that it is abſolutely neceſſary, e- 
ſpecially ſeeing no one at figning his 
name annexes for ordinary his deſigna- 
tion to it, but only fimply writes down 
his name, which is ſufficient at the diſ- 
charge of all bills, and conſequently all 
that is abſolutely neceflary in the body 

of the bill, though 1 do not deny that 
itmay ſometimes be of uſe. 


HERE it will be proper to obſerve, 

a that immediately after the name of the | 
perſon to whom the bill is payable, the 

eaſe and conveniency of trading perſons 

has introduced the practice of adding 

| the words or erder; which I did not 
' or order, Mention as an eſſential part of a bill, 
becauſe it was not uſed in the original 

bills, which were only made payable ra 

ſuch a perſon the bearer, who (as was 

ſaid above) carried it along with him, 

| and 
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and received payment upon his dif- 


charge; but afterwards, when exchange 


by bills became a commerce betwixt diſ- 
tant countries, it was found proper to add 
theſe words, that ſo the perſon to whom 
the bill is payable might order anyother 
he thought proper to receive it fo rhim ; 
by which means bills may be conveyed 


through ſeyeral hands before they are —— 
paid, which is a vaſl conveniency in hand ta 
commerce, as I ſhall have occaſion to 04. 


ſhew, when I come to ſpeak of indor- 
ſing bills, c. And indeed it is (not with- 
out reaſon) made a queſtion, both a- 
mongſt lawyers and merchants, whether 
or not a bill be transferable by indorſa- 


tion, if it wants theſe words, which 1 
ſhall likewiſe have occaſion to enquire 


into afterwards: but in the mean time 
I would adviſe every one who has occafion 
to draw bills, and eſpecially trading and 
exchange bills, never to omit theſe words 
or order, becauſe it is certain they can do 
no harm, and generally they are of very 
great uſe and conveniency. 

E | Tun 


The * 
to be paid 


34 A TREATISE of 


Tur 4th eſſential part of a bill is the 
ſum to be paid, which indeed is ſo very 
eſſential, that there cannot be a bill 
without it; becauſe, unleſs that be di- 
ſlinctly expreſſed, how can either the 
holder demand, or the accepter know 
the demand that is upon him? And 
here i it muſt be noticed that when a bill 


+ is payable for a certain fum of the 
money of that place where it is to 


be paid, then no more is needful 
but the ſum payable; ſuch as © one 
% hundred pounds Sterling,” if payable 
in Britain; one thouſand guilders, 
current or Banco,” if payable in Holland; 
and if payable in France, one thou- 
fand crowns of ſixty ſols Tournois, Cc.“ 
But it frequently happens, that bills are 
drawn for a certain ſum of the money cur- 
rent here they are drawn, which hath 


no courſe in the place where they are 


payable; the ſpecies being different _ 


of a different ſtandard. or ſineneſs; 


which cafe the courſe of exchange xp 


which the bill i is negotiated muſt alſo 


de inſerted: 4. From London, in draw- 
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ing upon Amſterdam, we would ſay 
* one hundred pounds Sterling at thirty 
four skillings and ten groot Flemith per 
pound Serling; and from France upon 
Amſterdam, they would ſay © one thou- 
ſand crowns at fifty two groot per crown, 
Oc.“ without which the contents of the 
bill could not be known. 


Tux 5th eſſential part of a bill of ex- 
change is, the value, and from whom The value, 
received, after which the drawer ſigns — 
His name, which is the 6th eſſential ei. 
part, and concludes what we call the 

body of the bill: but, becauſe this value 

may be expreſſed in four different man- 

ners, it will be neceſſary to explain each 

of them particularly, that every one 

who deals that way may be able to ap- 

ply them properly in their ſeveral prac- 

tices; 


iſt Tu kx, there is“ value received“ Value re- 
purely and fimply, without expreſſing — 
either in what manner, or from whom, . 
which may comprehend all Kind of va- 
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lues whatever, though it is generally to 
be underſtood as money: and although 
this manner of drawing bills is be- 


come almoſt univerſal, yet it is not 
what I would adviſe any one to in com- 
mon practice, becauſe of the many in- 
conveniences that attend it, which I 
{ſhall nor inſiſt upon at preſent, becauſe 
it will come in more properly after- 
wards. | 

Tur 2d kind is © value received in 
merchandice,” which is certainly very 
right and judicious, becauſe it expreſ- 
ſes the real value of the bill, and can 
create no manner of inconveniency to 
the perſons with whom ſuch bills may 
be negoriated, or who may have them 
indorſed in their favour, and if any 
diſpute ſhould fall out, it can only be 
with reſpect to thoſe who furniſhed the 
merchandice, in caſe it ſhould appear 
that there was any fraud or deceit 


which the drawer had not diſcovered at 
the time of granting the bill: but this 


cannot take away its effect; becauſe, if 
it once be negotiated, and indorſed over 
+1: 
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to another hand, it muſt take its courſe, 
and the drawer has only recourſe by an 
action againſt the perſon who furniſhed 
the value in merchandice, in the ſame 
manner as-if he had bought and paid 
them with ready money. E 


Ir is true indeed, ſince cunning and 
deceit have crept into commerce, and that 
many traders are ſo far degenerated as 
to ſeek opportunities of outwitting one 
another, that this practice of inſerting 
in bills “ value received in merchan- 
dice” is much worn out, and ſubtile deal- 
ers have reduced all ſorts of values in- 
to that of © value received” purely and 
ſimply, without mentioning in what 
manner, which cuſtom has generally 
prevailed ; but in France there is an ex- 
preſs law (in March 1673) obliging the 
drawer to expreſs how the value was re- 
ceived; and it were much to be withed, 


that it were ſo alſo in all other trading 


nations. 


Tur zd ſort of value is, when bills 
bear © valuc in your hands,” or ſome- 
times 
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times © value of myſelf;” that is, wheri 
a banker or merchant draws a bill upon 
a'debitor, and remits it to his correſpon- 
dent or factor, to procure acceptance and 
payment, to be afterwards remitted ei- 
ther to himſelf, or to any other he ſhall 
order, the value is of himſelf, becauſe 
he i is properly creditor of the perſon up- 
on whom he draws: and if he did not 
make it in theſe terms, it might prove 
very inconvenient ; for, if he made it 
E for value received,” then the factor or 
correſpondent to whont he remitted it 
might pretend that it belonged to him- 
ſelf, ſeeing the drawer had already recei- 
ved the value, which he would make ap- 
pear by the bill itſelf: or at leaſt; if any 
factor ſhould be fo cunning and roguith, 
it would put the drawer to the charge 
and trouble of proving that the bill was 
only remitted in truſt, which perhaps at 
laſt he might not be able to do, but by 
his correſpondents oath ; and really it 1s 
a queſtion how far that is to be truſted 
in one who would pretend to commit 


Tuch a piece of unjuſtice ; and therefore 
| it 
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it is the ſafeſt and beſt way to prevent it; 
by drawing the bill W at firſt. 


I Have frequently obſerved ſuch bills 
drawn in this manner, viz. © value in 
your hands, and like value in accompt 
with him,” (meaning the perſon to whom 
the bill is made payable.) 


Tux 4th kindof value is “ value in Valein 
accompt,” or (as the French call it)“ va- 
lue underſtood ;” That is, when a bank- 
er or merchant takes a bill from a per- 
ſon of no extenſive (or dubious credit, 
ſo that he will not truſt him with the 
money until he has advice of the bill 
being paid, or at leaſt accepted by a per- 
ſon of undoubted credit, in which caſe 
the bill is negotiated in ſuch a manner 
that the purchaſer can run no riſque, he 
only giving his receipt for the bill, bear- 
ing a promiſe or obligation to pay the 
value when he has advice of the bill be- 
ing honoured : if it ſhould return with 
proteſt, then it is returned to the drawer 
who muſt pay the purchaſer the charges 

EDTA e eee of 
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of proteſt and poſtage of letters, and 
Iikeways return the obligation he had 
in its place; and that is the value which 
was in accompt or underſtood betwixt 
them, 


Suck kind of bills are never indorſed, 
or negotiated beyond the firſt perſon who 
takes them and his correſpondent, be- 
cauſe they produce no value, for which 
reaſon they are very ſeldom uſed : but, 
in place of them, when any perſon, of 
no extenſive credit in a place, has occa- 
fion to negotiate his bills, he generally 
apphes to ſome particular acquaintance, 
whoſe credit is undoubted, and draws 
the bill to his order, who indorſes and 
negotiates it, keeping the value in his 
own hands, or elſe taking ſome other 
ſecurity, until the bill be paid, or at leaſt 
L accepted by one in whom all concerned 
can put entire truſt, | 


Brs1DEs theſe four there may fall out 
ſome other manners of exprefling the 
value of bills according to particular cir- 
cumſtances 
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cumſtances that may occur in buſineſs, 
which every one's own practice will 
ſhow : but theſe are what are moſt ne- 
ceflary to know, and are generally all 
that are neceſſary in bills of exchange. So 
that now, what we call the body of the 
bill being finiſhed, 1 proceed to the 


7th and laſt thing mentioned as an 
eſſential part of a bill, viz. the addreſs, 
or name of the perſon on whom it is 
drawn, which is done below the bill, be- 
ginning with the word to upon the mar- 
gin towards the left hand, and then 
writing diſtinctly at full length the name, 
deſignation and place of reſidence of the 
perſon who is to pay the contents, that 
ſo there may be no manner of miſtake 
nor confuſion in preſenting the bill, ei- 
ther for acceptance or payment. 


Tnvs I have gone particularly thro' 
all the efſential parts of a bill of ex- 
change, which 1 am hopeful will be ſuf- 
ficient to teach any one to form a bill of 
any kind that may occur in practice, 

| F But 
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But here it will be neceſſary to obſerve, 
that there is one qualification generally 
made in bills of exchange, which I have 
not as yet mentioned, becaule it is not an 
eſſential part of it, but only invented for 


conveniency, in caſe of long portage ei- 


ther by ſea or land; and that is the prac- 


tice of giving firſt, ſecond, and ſome- 


times third, Oc. bills of exchange; 
which is the ſame thing to the drawer, 
{ſeeing they are properly no more than 
authentic copies of one another; and, 
in caſe of one being loſt or miſcarried, 
then the purchaſer, who keeps the reſt 
in his hand, may ſend another without 
going back to procure it from the draw- 
er, who, if he were a troubleſome or diſ- 
honeſt man, might perhaps take advan- 
tage of ſuch a misfortune, and this 
might occaſion great delay and incon- 
veniencies in commerce: but the prac- 
tice has now prevailed, that the purcha- 
fer of a bill generally takes two, &c. 
bills of the ſame date and tenor, when 
he pays the value, and a diſcharge: up- 
ON * one of them is ſufficient to diſ- 
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charge all the reſt, which are of no fur- | 


ther uſe than what is ſaid above. 


Tux manner of inſerting this quali- 
fication is this. Immediately after the 
term of payment, and before the name 
of the perſon to whom payable in a firſt 
bill, we ſay, © Pay this firſt per exchange“; 
and in the ſecond, © Pay this ſecond per 
exchange, (firſt not paid); in the third, 
Pay this third per exchange, (firſt and 
“ ſecond not paid): and then for the reſt 


of the bill, it is conceived preciſely in . 


the ſame terms, without altering one 


word: ſo that, I hope, there will be no 


more direction neceſſary with reſpect to 
the drawing of bills, But, for the ſake 
of young readers or traders, 1 ſhall here 
give a few a models of the moſt ordi- 
nary bills that occur in buſineſs. And; 
firſt, I ſhall begin with the ſimpleſt kind, 
which are not properly bills of exchange, 
becauſe they are both drawn and made 
payable in the ſame place, and are only a 
ſecurity given from one perſon to another 


to determine the term of payment, that 
| F2 ſo 


N. I. 


N. II. 
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ſo the drawer may know when he may 


depend upon his money, and are com- 
monly called inland bills. 


L. 50 Ster ling. Edin. 20th June 1763. 


Hree months after date, pay to me, or order, upon the 
Royal Exchange here, fifty pounds Sterling, for value 


received by you in merchandice from 
AnDatw TRADER, 


Accepts 1 


To Mr James Trafjick mer- 
Janrs TrAFFICK, 


chant in Edinburgh, 


I. 25. Sterling. Edin. 25th June 1763. 


p Vo months after date, pay to me, or order, at my houſe 
here, twenty five pounds Sterling, for value delivered to 
you in a bill with intereſt to the like value diſcharged by 
| Fri Hon zer. 


To Mr John Trueman hoſier 
in Edinburgh. 


Accepts 
Jenn TzxvEman. 


Tur above two bills, where only two 


perſons are at firſt concerned, may ei- 
ther be kept by the drawer till the term 
of payment, and then he may diſcharge 
them, or, if he pleaſes, he may indorſe 


them to another for payment of a debt, or 


for any other purpoſe he finds proper. 
5 | | L. 40 


* 
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L. 40 Sterling. Edin. 24 June 1763. N. Ill. 


Gainſt the term of Martinmas next, pay to Andrew Tay- 

ler, or order, forty pounds Sterling, value in your hands, 
and like value due to him for which he has diſcharged my accompt 
of this date. 


HENAYT TANWIII. 


To Mr Peter Andrew ſhoe- Accepts 


maker in Edinburgh, PETER ANDREW. 


* 


Ix this laſt bill three perſons are at 
firſt concerned, and it is the property of 
Andrew Taylor, who may either keep it 
till the term of payment, or indorſe it 
over as he thinks proper. 


Tu following models are properly 
bills of exchange, becauſe they are drawn 
or dated in one place, and payable in a 
different place from that. 


Ima, per exch, IL. 100 Sterling. Edin. 14% June W. IV. 
1763. 


V ſight of this firſt per exchange, pay to Mr Gilbert Far- 


mer, or order, one hundred pounds S7erling, value re- 
ceived from him in caſh, as per advice from 


PETER BANKER. 


To Mr John Corner mers | 
chant in London, 


r 


N'. VI. 
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24a, per exch. L. 100 Sterling. Edin. 14th Jane 


1763. 


J Pon Goht of this ſecond fer exchange, (firſt not paid,) pay 
to Mr Gilbert Farmer, &c. 


N. B. The above bill cannot be accepted, but muſt be paid 
upon preſenting. 


ma, f. 1000, curt, , #iinburgh, 15th June 1763. 


T2 days after fight of this firſt per exchange, pay te 
Mr Walter Stalker, or order, one thouſand guilders, 
current money of Holland, for value received of him in mers 
chandice; which place to accompt, as per advice from 

DAVID TRADER. 


To Mr Abraham Van- Rotterdam, 26th June'1763- 
Hoven merchant in Accepts 
Rotterdam, ABRAHAM VAN-HOVEx. 
ada, per exch. J. 1000 cur?, Edin. I 5th June 1763. 


Wenty days aſter ſight of this ſecond per exchange, (firſt 
not paid, ) pay to Mr Malter Stalker, ar order, Cc. 


.  gt4a, per exch. J. 1000. cur. Edin. 15th June 1763. 
| Wenty days after ſight of this third per exchange, (firſt 


and ſecond not paid), pay to Mr Walter Stalker, or ors 
der, &c. ' | | 


1ma, per exch. L. 100 Sterling. Lon, 24th June 1763. 


5 T vſance pay this firſt ger exchange to Mr James Travel- 


ler, or order, one hundred pounds Sterling, at thirty 
: four 
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four {killings and ten groot Flemi/h per pound Sterling, for value 
of him, as per advice from | 
RoBERT BROKER, 
To Mr 4ndrew Van-Dyk mer- | Accepts 
chant ia Amſterdam, ANDREW Van-Drs, 


As this laſt bill is ſuppoſed to be drawn 
in favour of a traveller who is going to 
Amſterdam himſelf, his beſt way is to 
take firſt, ſecond and third bills, one of 
which he ought to ſend by poſt to ſome 
perſon reſiding in Amſterdam, with orders 
to get it accepted, which he may either 
indorſe or not, as he thinks proper; and, 
when he comes to Amſterdam, he is to 
call for the perſon who had orders to get 
it accepted, and, upon ſhewing him the 
other bill or bills, he cannot refuſe to 
give it him up. 


1 ma, per exch. 3 Edinburgh, 25th Ne, VII. 


1000 Tournots. June 1763. 


Hirty days after date of this ſirſt per exchange, pay to Mr 

Lewis Ker, or order, one thouſand crowns of ſixty ſols 
Tournois per crown, for value received of him in a diſcharged 
accompt. 


PETER TURNER, 
To Mr Faques Delamolte Accepts 


banker in Paris, JaqQues DELAMOTTE. 
No, VIII. 1a, 
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. vnn. ma, per exch. 5 Beurdeaux, 26th 


1000 Tournois, June 1763. 


T two uſance, pay this firſt per exchange to Mr Andrew 

Broker, or order, upon the Royal Exchange of London, 

one thouſand crowns of ſixty ſols Tournois, at thirty two pence 
Sterling per crown, for value in your hands, and like value re- 


ceived of him, as per advice from 
GEORG FACTOR, 


To Mr Johr Dealer - Accepts, payable at the houſe of Mr 
merchant in Edin. Jobn Banker merchant in Lond. 
| Joux DEALER. 


BL Is of this kind ought to be ac- 
cepted in the above manner, in order to 
ſhew the bearer where he is to call for 

payment; and ſometimes I have obſer- 
ved ſuch bills accepted ſimply, and the 
accepter writes below, © Call atthe houſe 
* of John Banker of London. Either of 
theſe methods anſwer the end, and are 
both practiſed by merchants; and, in 
caſe a proteſt for not payment be made 
at the houſe mentioned, it will be effec- 
tual for recourſe againſt the accepter, &c. 


N- Ix, x” 150 Sterling.” Edinburgh, 28th June 1763. 


Wenty days after date, pay this firſt per exchange to the 
order of Mr Jeſenb Van-Dyl, one hundred and fifty 


pounds Sterling, value received of Milliam Fader for accompt 
wt of 


| | | 
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th of Mr Jan De Bruyn of Gottenburg, which paſs to accompt, 
as per advice from | 
; | Jonx DEALER, 
r 0 
n To Mr Peter Trader mer- Accepts 
chant in London, PETER TRADER, 


HERE we find no leſs than five diffe- 
rent perſons concerned. ½, We have 
| John Dealer the drawer, who receives the 
value at the place where the bill is dated. 
2dly, We have Villiam Factor, who pays 
the value at the place where the bill is 
dated. 3d4ly, We have Peter Trader who 
muſt accept and pay the value at the 
place where the bill is payable. 4thls, Jo- 
ſeph Van-Dyk, who is to receive the value 
at the place where the bill is payable. 
And, 5thly, Jan De Bruyn of Gottenburg, 
for whoſe accompt the -money is paid 
and received, 


HERE it is ſuppoſed that Villiam Factor 
has received, at the place of his reſi- 


dence, money for accompt of Jan De 
Bruyn, with orders from him to remit 
the money to Joſeph Van-Dyk : and there- 
fore it is his duty to adviſe Mr Van-Dyk, 

& - --- when 
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when he remits the bill, that it is for Mr 
De Bruyn's accompt; and by the ſame poſt 
he ought to adviſe Mr De Bruyn, that he 
has remitted ſuch a ſum to his corre- 
| pondent Mr Van- Dyk at London; that ſo 
all parties may be duely adviſed, and 


act their ſeveral parts accordingly. 
GENERALLY ſpeaking, it is a matter 


of indifference to the drawer to whom 
he makes the bill payable, that being in 
the option of the perſon who pays the 
value, either to cauſe make it payable. 
to himſelf, or to any other he pleaſes, 
for value received of him; and there- 
fore I ſhall ſhew in few words when it 
may be proper and ſafe forthe purchaſer 
of a bill to take it payable to himſelf, 
and when not. 


Ir a man who foals e his own pro- 
per account hath occaſion to remit mo- 
ney to his correſpondent or factor, ei- 
ther to be diſpoſed of agreeably to his 
orders, or to pay what he owed his cor- 
reſpondent for goods ſent or otherways, 
then he may ſafely take the bill payable 
to 


* 
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. * 
to his own order, and afterwards indorſe 


which indorſation he runs no more 
riſque than otherways he would have 
done; becauſe, if his correſpondent had 
orders to diſpoſe of the money in any 
particular manner; that could not be done 


until it was received; or at leaſt, if he 


advanced it upon theſe orders, that 
would give him recourſe upon the per- 
ſon for whoſe accompt he advanced it, 
in caſe the fund remitted did not anſwer: 
becauſe no man 1s to run a riſque for a- 
nother's account, unleſs there be an ex- 
preſs obligation upon him to that pur- 
poſe ; and if the bill was deſigned to 
pay a debt formerly owing, but happens 
not to honoured, he is ſtill liable for his 
debt; and to warrand all funds he re- 
mits for diſcharging it, | 


Ox the contrary, if a factor, acting 
for his employer, hath money in his 


hands to be remitted to that employer 


in bills of exchange, the factor ought 
to cauſe make the bills payable directly 
G 2 to 


and remit it to his correſpondent, by 


| 


* 
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to that employer 0 whom the money 
belongeth, for value received of him 
(the factor), by which means there can 
be no recourſe upon him, ſeeing he is 
not an indorſer, and the bill itſelf ſhews- 
that he has actually paid the value; ſo 
that, if the bill ſhould not meet with 
due honour, the only recourſe is upon 
the drawer who received the value, pro- 
vided the factor can prove, that, at the 
time when he purchaſed the bill, and 
paid the value, the drawer had the re- 
| putation of a man of undoubted credit, 
O which certainly he ought to take careof ; 
becauſe, if the contrary can be made ap- 
pear, then (and very juſtly) he will be 
found liable, for not dealing fairly in 
employing his correſpondent's money 
as cautiouſly as he would have done 
his own, which every factor ought to 
do; as a man of candour and honeſty. 


Recambio, | REcamBio, or RE-EXCHANGE, Was 
flirſt fixed at Amſterdam, upon pretext of 
recovering expences, damages and inte- 
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reſt, upon a bill's returning with pro- 
teſt : but, according to the laws of ex- 
change, this re-exchange cannot be de- 
manded but when the nature of it is 
fuch, that the equivalent 1s re-drawn by 
the bearer of the bill, at the place where 
it was prateſted, upon the remitter or in- 
dorſer, at the place where it was firſt 
drawn; and the difference in the courſe 
of the exchange back makes the re- ex- 
change, which is always to the diſad- 
vantage of the drawer. And becauſe 
there is ſcarce any article of trade which 
hath been more abuſed, and leſs under- 
ſtood, even by thoſe ho have had pretty 
much experience in other particulars, I 
would adviſe every one who propoſes to 
have any conſiderable dealings in bills, 
to take particular care to prevent their 
being impoſed upon by their correſpon- 
dents in this article of re- exchange: for 
which end it will be abſolutely neceſſa- 
ry they take care every poſt day, at the 
time and place appointed for ſuch tranſ- 
actions, to have certain information of 
the courſes of exchange, both to and 
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from all the different places where they 
have correſpondents. Their own tranſac- 
tions will readily inform them, how the 
courſe goes from the place where they 
reſide to other places; but it will not be ſo 
eaſy perhaps to know, how it comes off 


from other places upon that of their re- 


ſidence, unleſs they take care to order 
their ſeveral correſpondents to remem- 
ber, every time they have occaſion to 
write them, to mark the ſeveral courſes 
of exchange; and, if they have no oc- 
caſion to hear it themſelves directly from 
theſe places every poſt day, they ought 
to enquire at thoſe of their acquaintance 


who have. And here I do not think it 


amiſs to obſerve, that it is become cu- 
ſtomary, amongſt all conſiderable and ex- 
perienced merchants, to mark the ſeve- 
ral courſes of exchange, in the place of 
their reſidence, at the bottom of their 
letters to all their different correſpon- 
dents, but eſpecially bankers, who are 
looked upon as negligent or indolene if 
they omit it. 

Now, 
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Now, that this article of re- exchange | C 
may be the more clearly underſtood, I 
ſhall, for the benefit and inſtruction of 
thoſe of the younger ſort, who perhaps 
are ſtill ſomewhat in the dark about it, 
endeavour to illuſtrate it by one plain 
and eaſy example; 


<3 -3Y w % C9 2X 3 


8vepost then I am engaged, for the by ae 


honour of my correſpondent in Holland, to * 
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pay L. 100 Sterling upon a particular day, 


and he, in order to furniſh me with a 
fund for that purpoſe, hath femitted me 
a bill of exchange, which I am to re- 
ceive paytnent of that ſame day, or per- 
haps a day or two ſooner, (which is ge- 
nerally fo ordered in ſuch cafes) ; but 


the accepter failing to pay it to me, and 


I having no other fund to pay the L. 100 
Sterling tor accompt of my friend, am 


obliged to return the bill remitted to me 


by him with proteſt, and to re-draw up- 
on him for the value of the L. 100, which 


I receive here in order to pay what I had 


engaged for on his accompt : and this is 


the 
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the only way to ſave my own credit, as 
well as that of my correſpondent. 


Now, I ſuppoſe my friend in Holland 
E  « purchaſed that bill at the rate of one 
—= guilder in Holland, for two ſhillings Ster- 
A ling to be paid here, ſo that the L. 100 
Sterling colt him 1000 guilders : but, when 
I draw upon him for the value of L. 100, 
I receive only twenty two pence for eve- 
ry guilder to be paid in Holland ; fo that 
I muſt draw upon him for 1090 guilders 
28 ſtivers, which is go guilders 18 ſti- 
vers, that is, above L. 9 per cent. more than 
1 he paid to the perſon who furniſhed him 
© the bill on this place, and is the re- ex- 
change, which he may juſtly charge him 
with upon the bill's being returned due- 
"ek iy proteſted. 


—Y 


a« a 


| A441 N, let us ſuppoſe, on the contra- 

trary, thata certain friend of mine in Hol- 
land is obliged to pay in that place where 

= he reſides 1060 guilders on my account 
= upon a particular day, for which eng I 

i have purchaſed a bill here upon that 

Place, which I remit him for a fund ; bur 

the 


_— 


e. ty 


held 
w 
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the accepter of that bill failing to pay 
it, he returns it to me with proteſt, and 


re · draws upon me, in order to diſcharge 
what he was bound to pay for my ac- 
count, Now, let us imagine, that l pur- 
chaſed the bill which was ſent him 
for his fund at the rate of twenty two 
pence per guilder, ſo that it coſt me 


L. 91. 13. 4. Sterling, but he, according to 


the courſe of exchange in Holland, re- 
draws upon me at the rate of 24 pence 
per guilder; ſo that he muſt draw upon 
me for I. 100 Serling, which is J. 8. 6. 8. 
more than I paid to the perſon who fur- 
niſhed me the bill upon Holland, and is 
the re-exchange which 1 can juſtly charge 
him with, upon his bill returning duely 
proteſted: nor needs this {ſeem unreaſon- 
able, if we conſider, that, in either of 
theſe caſes, both my friend's credit and 
mine were at ſtake, had not this method 
been fallen upon to prevent it. 


HERE it will be proper to obſerve, that Dann 


a draught and a remittance are oppoſite en 


and remit- 


Expreſſions, and yet may be properly ap- how A* 


H plied bil- — 


n 
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plied to one and the ſame bill of ex- 
change. In order to clear up this ſeem- 
ing contradiction, we muſt obſerve, that 
in all bills of exchange, at leaſt three, 
and frequently four perſons are concern- 
ed, viz. ½%, The drawer; 24h, The pur- 
chaſer; zaly, The bearer; and, 4thly, The 


accepter. The drawer receives the mo- 
ney at the place where the bill is dated 
or drawn; the accepter pays the money 
at the place where the bill is payable: 
ſo that, with reſpect to theſe two, it is 
called a draught, or an order to pay. With 
reſpect to the purchaſer and the bearer, 


it is called a remittance, or an order to re- 
_ ceive the money, Thus, in the above 
bill, No. IX. with reſpect to John Dealer 


and Peter Trader, that bill is called John 


Dealers draught upon Peter Trader; but, 
with ref pect to Villiam Factor and Joſe ph 
Van-Dyk, it is called William F. actor's 705 


mittance to Joſeph N 


A DRAUGHT is ſaid to be continued, 


when a perſon draws upon his corre- 
ſpondent in one place, and orders him 


, 
6 te 
Y . 
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td draw upon a correſpondenti in another 
Place for his reimburſement. 


A REMITTANCE is continued, when A remit 
one remits a bill to his correſpondent in tiued. 
one place, with orders to receive pay- 
ment, and to remit the value to another 


| perſon ſome where elſe. 


Sour perhaps, who are unexperienced 
in buſineſs, may be ready at firſt to look 
upon this as an uſeleſs piece of trouble, 
as well as an additional charge, which 
might be ſaved by the firſt drawer, and 
remitter drawing upon, or remitting to 
thoſe third places directly himſelf, ra- 
ther than giving the reſpective orders to 
a third perſon: but the uſefulneſs, as 
well as neceſſity, of this way of mana- 
ging will ſoon appear, if we conſider the 
reaſons for it, which may be very diffe- 
rent, according to the different nature 
and-circumſtances of buſineſs. I ſhall 
now only mention two, which ſeem to 
be the moſt obvious, and I am hopeful 
will be ſufficient for our preſent purpoſe. 
4 8 Firſt, 
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Firf, Tatxe may be more advantage 
by the courſe of exchange betwixt theſe 
two places where the different corre- 
ſpondents live, than berwixt the place 
where he that gives the orders and the 
fecond correſpondent reſides, on whom 
the fecond draught, or to whom the ſe- 
cond remittance is ordered to be made 
and it ought to be a maxim in all trade, 
that where moſt advantage is to be found 


in a fair way, that method ought to be 


followed. 


Secondly, Tux reaſon may proceed from 
the want of trade betwixt the place of 
the firſt perfon's reſidence and that of the 
third, wherefore he is obliged 'to make 
uſe of the medium of a correſpondent 

in another place, betwixt which and that 
_ third perſon's reſidence there is trade, 
and confequently a courſe of exchange. 


I Have already ſhewn, that there are 
four different Kinds of bills with reſpect 
to the terms of payment, all which I 
have particularly explained. I have like- 
; ways 


= 
FORDS IO oo 
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ways ſhewn, that bills may be of four 


different kinds with reſpect to the value 
received. The firſt Kind bears value recei- 
ved purely and ſimply, which I have ob- 
ſerved inclutles all kind of values, whe- 


ther in money or merchandice, &.; the 


ſecond bears value received in merchan- 
dice, ſometimes mentioning the parti- 
cular kind ; the third bears value in your 


hands; and the fourth, value in accompt, 


(or underſtood.) The three firſt kinds of 
bills are uniform with reſpect to the 
value, that 1s, that, in which of theſe 
three terms ſoever a bill be conceived, 
the value is always underſtood to be re- 
ceived in all courts of judicature; but 
then they have their own particular in- 
fluences, and different operations, as ſhall 


be ſhown in courſe. 


' BiLLs of exchange which bear purely 
and fimply value received, are the moſt 
common, (nay, I may ſay) are generally 
uſed in this country; though it is certain, 
this 1s a dangerous practice, and may oc- 
caſion many inconveniencies tothe public; 

ſo 
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ſo that it were much tobe wiſhed, that we 
had particular ſtatutes, ordaining that all 
bills ſhould mention, not only that the va- 

lue is received, but alſo in what particular 
manner and kind, as it is expreſly pro- 
vided in France, by the ſtatute in March 
1673, © where it is ordered, that bills of 
«* exchange ſhall briefly contain the name 
„of the perſon to whom payable, the. 
time of payment, the name of the 
e perſon who gave the value, and whe- 
* ther it was received in money, mer- 
4 chandice, or other effects.“ All which 
may eaſily be done, and ſtill the bill 
may be conceived in ſuch brief and 
conciſe terms, as can alter nothing of 
its original conſtitution. 


Ix order to ſhew the neceſſity of ſuch 
a law, let us only enquire into the in- 
conveniencies which attend our preſent 
practice, of mentioning only value re- 
ceivedſimply, which may be of avaſt pre- 
| Judice to commerce, eſpecially in caſe 
any of the perſons concerned happen- 


ing to give way, when the value of a 
bill 
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bill is unknown ; for it frequently hap- 
pens, that one merchant or dealer in ex- 
change furniſhes another a bill upon 
London, for example of IL. 100, bearing 


| ſimply value received, for which he hath 


only got a receipt bearing alſa value re- 
ceived, without expreſly mentioning that 
value to have been in a bill of exchange. 
If this merchant, in whoſe favour the 
bill is drawn, happens to fail before it 
becomes due, he may indorſe it to a par- 
ticular friend to receive payment when 
it falls due, only mentioning ſimply va- 
Jue received, and by this means may 
oblige the perſon who furniſhed him 
the bill to enter into a compoſition in 
common with the reſt of his creditors, 
by which he may be a conſiderable lo- 
ſer; without being able to prevent it ; be- 
cauſe the hill bearing to pay to that per- 
ſon or his order, neither he upon whom 


it is drawn, nor the drawer himſelf, if it 


ſhould return proteſted, could avoid pay- 
ment of the contents: for the indorſati- 
tion, bearing value received, gives a 


right and title to the bill, and lodges the 


Property 
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property of it in the, perſon of the in- 
dorſee, by means of the value, which 
he hath given to the indorſer; ſo that the 
drawer, or he who furniſhed the bill, 
perhaps a few days before the failure 
of the perſon to whom he furniſhed it, 
3s. obliged to cauſe his correſpondent, 


who is the accepter, pay the contents, or 


to pay it himſelf, in caſe it ſhould be 


proteſted, and to enter into a compoſiti- 


on whereby he may perhaps loſe 4 or 4 
of the ſum, without being able to pre- 
vent it, which every one muſt acknow- 
ledge to be a very great hardſhip, ſeeing 
he received no other value for it but a 


ſimple e | 


AG ax, it may happen that a merchant 
finding himſelf hard preſſed by his cre- 
ditors, and being able to ſtand it out no 
longer, in order to get aſſiſtance, he de 
clares his circumſtances to ſome of his 
friends, who happening alſo. to be his 


. creditors, aud finding the bad ſituation : 


in which his affairs are, far from aſſiſt- 


ang * they endeavour to keep them- 
\ ſelves 


| 
= 
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ſelves clear; and for that end, if they find 
bills of exchange amongſt his effects, 


they oblige him to indorſe them in their 


favour for what he owes them, where- 
as theſe bills ought to be returned to 
thoſe from whom he had them, in caſe 


they have got no other value but a ſimple 


receipt: and it is well known, that ſuch 


tricks as theſe are played every day in caſe 


of bankruptcies, ſome of which I have 


had occaſion to know myſelf ; but I thall 


here give an example of one related by 
Monfieur Savary, in his Parfait Negotiant, 
which, he ſays, happened about three or 
four years before his writing that book, 


and will ſhow the advantage of honeſty 


and fair dealing, and how far they may 
tend to the re-eſtabliſhment of a man's 
credit, when he hath met with misfor- 
tunes. The. ſtory is this.— 


A yYouNc gentleman of his acquain- 
tance, who dealt conſiderably in bills of 
exchange, finding his affairs in confuſi- 
on, by the loſſes he had ſuſtained in his 


trade, came to aſk his advice on that oc- 


I caſion. 
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caſion. In talking to him about his af- 
fairs he ſhewed him a letter-caſe, which 
was in his pocket when the reſt of his 
effects were inventoried, and in which 
were bills of exchange to the value of 
fixty thouſand livres, which ſome rogue 
of his acquaintance had adviſed him to 
conceal, in order to ſupport him in his 
neceſſity : among which bills there were 
two furniſhed him by two certain per- 


ſons, one for 15, and the other for 12 thou- {| 


ſand livres, payable to him, or his order, 
at Lyons, for value received purely and 
ſimply, without expreſſing in what man- 
ner; and at the ſame time, in a lit of 
his creditors which he produced; he had 
placed two particular perſons, the one for 
15, the other for 12 thouſand livres, for 
which ſums he had given them his ſimple 
obligation for value received. 


- Mx Savary, immediately ſuſpecting 
that the value of the two bills was no- 
thing elſe but theſe two ſimple obligati- 
ons, interrogated him upon that head: 
whereupon he frankly acknowledged, 

that 
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that he had given no value for the bills, 
but theſe receipts; and that the value ex- 
preſſed in the receipts was nothing elſe 
but the two bills of exchange. 


Ueen the whole, his friend gave him 
the two following advices. ½, That he 
ought to deal fairly and honeſtly with 
his creditors, and not to conceal or with- 
draw out of his effects the bills and o- 
bligations which were in his letter-caſe: 
adding, that he had been very ill advi- 
ſed ; and that, though he was unfortu- 
nate, he ought ſtill to retain his integri- 
ty ; and therefore that it was his duty, 
at the firſt meeting of his creditors, to 
repreſent the caſe to them fairly, and to 
let them know that theſe two bills and 
receipts were reciprocally the value of 
each other; by which means his credi- 
ditors would be convinced of his honeſt 


intentions, | 


Tur 24 advice was, That ſeeing theſe 
two bills were in his cuſtody undiſpoſed 
of, at the time of his giving way, he 

12 aught 
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ought toreſtore them to the perſons from 
whom he had them, and retire: his own 
obligations, which-were their value; be- 
cauſe it was not reaſonable that the con- 
tents of theſe bills ſhould go for the uſe 
of his creditors, nor that the perſons 
who had furniſhed them, and were the 
bearers of the two receipts, ſhould be 
brought to any loſs. The unfortunate 
gentleman followed theſe two advices, 
reſtored the two bills, retired his own 
obligations, and put the reſtof the bills, 
which were in the letter- caſe, amongſt 
his other effects for the behoof of his 
creditors; which management convins 
ced his creditors of his integrity, and 
brought them very ſoon to make an aa. 
* with him. 


Now, fuppoſing chat this unfortunate 
gentleman had followed the bad advice 


he got from his firſt friend, then it is cer- 


tain, the perſons from whom he had theſe 
two bills muſt of neceſſity have joined 
with the reſt of his creditors in the com- 

poſition, by Which they loſt one half of 

their ſums, and that it was juſt fo much 
money 
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money taken out of their pockets for the 
benefit of his other creditors; and at the 
ſame time, if he had concealed the reſt 
of the bills which were in the letter- caſe, 
his creditors would have loſt three fourths 
of their ſums, which would have beenan 
horrid injuſtice, and if the affair had 
broken out afterwards (which probably 
it might) would have entirely ruined 
his reputation, and prevented his get- 
ting any credit for the future, % 


Br this example we may ſee the dan- 
ger of not mentioning the value in a bill 
of exchange: for had theſe two bankers, 
who furni hed the bills to the merchant 
above-mentioned, inferred in their bills 
value received, in an . obligation or re- 
ceipt for the like ſum; and if the re- 
ceipts which were given for the bills 
had born value received in a bill of ex- 
change, furniſhed by him to me of this 
date upon ſuch a man at Lyons, &c. then 
could they legally and juſtly have reco- 
yered their bills, although the other cre- 
dates had pretended a right to them, 


ſeeing 
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ſeeing they were not diſpoſed of, or made 
over any manner of way, by the bank- 
rupt before his bankruptcy was diſcover- 
ed. But, on the other hand, it is as 
certain, that, in the manner theſe bills 
and receipts were conceived, if they had 
been diſpoſed of to a third perſon, they 
could never have recovered them, ſeeing 
it could be made appear, that they were 
fatisfied with a ſimple receipt from the 
perſon to whoſe oxder they drew them, 
and therefore they muſt have taken their 
fare with the reſt of his creditors. 


THERE is another. inconveniency of 
very great conſequence, frequently oc- 
cafioned in cafes of bankruptcy, when 
bills bear ſimply value received, with- 
out expreſſing the nature of the value, 
of which I fhall give an inſtance that 
happened to a certain merchant, and o- 
bliged him to give way in the following 
manner. FT Rove 


"A cxrRTaArn merchant of Amſterdam, a 
man of conſiderable credit and authori- 
* | ty 


| 
* 
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ty in that city, whom, for diſtinction 
ſake, in relating the ſtory, we ſhall call 
Jan, was creditor of a French merchant 
living in the {ame city, whom we ſhall 
call Jacques. Jan perceiving his debitor's 
affairs declining, and ſomewhat ſuſpi- 
cious, in order to ſecure himſelf, obliges 
Jacques, either by promiſes, threatnings 
or ſome other means, to draw upon his cor- 
reſpondent at Paris, whom we ſhall call 
Alexander, to the extent of 60,c00 livres, in 
bills to his order, bearing. ſimply walue 


received; which bills Jan indorſes to his 


correſpondent, alſo reſiding at Paris. 
The bills were no ſooner accepted by 4- 
lexander, than Jaques of Amfierdam ſteps 
out of the way, and becomes bankrupt ; 
which obliged Alexander of Paris, upon 


whom the bills were drawn, to give 


way alſo, becauſe he had accepted them 
without having proviſion in his hands: 
which was a piece of very great villany 
in Jaques of Amſterdam, to draw upon 
his friend wo owed him nothing, at a 
time when he knew himſelf a bank- 


rupt. 
A 


had indorſed them. 


—— —— — — 
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A BROTHER of Jaqueswhowas his book- 
keeper, being dif pleaſed with his bro- 
ther's villany, writes to Alexander, ad- 
viſing him, that notwithſtanding the bills 
bore value received, yet his brother had 
received no value, but only that Jan had 


given a note bearing a receipt of the bills; 


and an obligation to accompt for the va- 
lue ſo ſoon as he was adviſed of their 
being paid by Alexander; which letter 
gave occaſion for a very great proceſs, 
betwixt Alexander who had accepted the 
bills, and thoſe perſons to whom Jan 


From the relation of this affair may 


be propoſed three queſtions, which de- 


ſerve our conſideration. The i is, Whe- 
ther or not Jan, who in a manner com- 
pelled his debitor Jaques to draw the bills 
for 60,000 livres in his favour, five orfix 
days before he was publicly known to 
be a bankrupt, would have been obli- 
ged to re-pay the value for the behoof 
of the whole creditors, ſuppoſing he had 

received 
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received payment of them from Alex- 
ander the acceprter ? 


2dly, WHETHER or not Alexander the ac- 
cepter might have had an action againſt 
Jan of Amſterdam, to procure reſtitution 
of the contents, ſuppoſing he had paid 
them to the bearers, founding his acti- 
on upon deceit and fraud; becauſe he 
had made the drawer inſert in the bills 
value received, when he had given no 
other value than a {imple receipt, promi- 
ſing to be accountable for it, ſo ſoon as he 
knew the bills were paid? 


TRE 3d queſtion is, Whether or not 
Alexander might have got himſelf freed 
from paying the bills, after he had ac- 
cepted them ? 


We ſhall now examine a little into 
theſe three queſtions for the initruction 
of young gentlemen who intend to tol- 
low buſineſs; that they may know the 
better how to manage in caſes of this 
kind, if any ſuch ſhould happen to them 

K in 
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in their practice, either for their own 
accompt, or that of their employers. 


Tux / queſtion is not eaſy to ſolve, 
by reaſon of its particular circumſtances; 
for there would have been no difficulty 
in it, if Alexander the accepter had been 
debitor to, or had in his hands effects 
to the value, belonging to Jaques, who 
drewrhe bills in favour of Jan, who was 
really his creditor. In that caſe it is not 
to be doubted, but he would have been 
obliged to return the value for the be- 
hoof of all the creditors, and taken his 
own hazard in common with them, ac- 
cording to his proportional claim; be- 
cauſe it is not Iiwful for a trading 
man, to diſpoſe of his moveable effects 
in favour of one creditor, to the preju- 
dice of the reſt, at a time when he knows 
his being declared bankrupt is unavoid- 
able: but to draw a bill of exchange 
upon a perſon who owes him, in favour 
of one of his creditors, to the prejudice 
of the reſt, is the ſame thing as if he 
had given him metchandice or other 
moveable 
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moveable effects in payment, or as if he 
had given him aſſignations on others for 
effects difpofed of, upon the approach- 
ing of his bankruptcy. 


I conFss, the particular time when 
2 man may be faid to be bankrupt, and 
therefore not have it in his power to 
diſpoſe of his effects, hath not (for what 
I know) been particularly determined 
every where; ſome being of opinion 
that it ought to be 15, others 8, and 
others again only 4 or 5 days, before it 
break out publicly: ſo that the judges 
generally determine in matters of this 
kind according to the particular cir- 
cumſtances of the affair. But in France 
there is a regulation made at Lyons 
zd June 1667, homologated by an act of 
council the 7th of July following, and 
ratified by the parhament the 18th of 
May 1668, which ordains, that all 
grants and tranſports whatſoeverupon 
* the effects of bankrupts ſhall be held 
* as void and null, unleſs they are 
made at leaſt 10 days before their 
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« bankruptcies break out: which a& 
muſt certainly be of great uſe, in preven- 
ting diſputes and tedious re upon 
ſuch occaſions. 


TI rave ſeen ſeveral acts, both Enzliſh 
and Scots, anent bankruptcies, declaring 
whena man may be ſaid to be bankrupt, 
and conſequently cannot_lawfully ali- 
enate his effects; ſuch as abſenting him- 
ſelf from his houſe, ſuffering himſelf 
willingly to be arreſted for any debt or 

= other thing, Oc. hath or will ſuffer 
=— Himſelf to be outlawed, or yield him- 

1 | ſelftopriſon, Cc. But none of theſe ſeems : 
I to hit our caſe exactly. The one that | 

JF comes neareſt to it is one of K. James VI. 
which ſays, © Reductions of alienations | 
in defraud of creditors are privileged 
upon 21 days warning, without dyet, 
table or continuation ; and, before 
the party receiver of the alienation be 
admited to produce and anſwer, he 

* ſhould confign in the clerk's hands a 
ſum to be modified by the Lords, and 
given tothe purſuer, in caſe the aliena- 
tion 


„ 
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& tion be found to be frandfal ” and Iam 
told, that afterone is denounced he cannot 
lawfully alienate any of his effects. 


Bur, be that as it will, our preſent 
affair is not ot this nature: for Alexan- 
der who accepted is not debitor to Jaques 
who drew the bills, but only accepted 
them tor honour of the drawer, expec- 
ting proviſion from him to retire them 
when they became due; ſo that having 
drawn bills, in favour of Jan his credi- 
tor, upon Alexander who owed him no- 
thing, he did no injuftice to his other 
creditors, who could not alledge that he 
had diſpoſed of his effects to one credi- 
tor in prejudice of the reſt: but the only 
injuſtice was done to Alexander, upon 
whom the bills were drawn, who pays 
them out of his own money, expecting 
to be reimburſed afterwards by the 
drawer. Thus I think it would appear 
that Jan, in whoſe favour the bills were 
drawn, would not have been obliged 
to replace the value amongſt the bank- 
rupt 5 — to be divided amongſt the 

i creditors, 


OY 


"conſider, that though the bills were ac- 
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creditors, ſecing, if he had received the 
money, it could not properly be called 


any part of the effects belonging to the 
common debitor, who was become bank- 


rupt. 


THE 2d queſtion is to know, if Alexan- 
der the accepter, provided he had paid 


the contents of the bills, could have had 


an action againſt Jan, in whoſe favour 
they were drawn, conſidering that he 


had given no other value than a fimple 


obligation, to be accountable for them 
when they were paid? 


For anſwer to this queſtion, we muſt 


cepted, yer they were not paid at the 
time when the drawer was known to be 
bankrupt; fo that, if the accepter had 
ſufficient proof that the value of the 
bills drawn upon him was nothing elſe 


but the obligation above mentioned, he 


might lawfully and juſtly have got him- 
ſelf diſcharged from his acceptance, be- 


cauſe the value was not to take place till 
after 


1 
d 
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after paymentof the bills, according tothe 
expreſs condition mentioned in the obli- 
gation; and the value received expreſſed 
fimply in the bills not being real and 
effectual, but only a mere fiction and 
deceit, ought only to be conſidered as 
relating to the condition of the obliga- 
tion; by which I mean, that the value 
could take no manner of place until af- 
ter the bills were retired by the accepter. 


Tuis caſe ſeems to be much of the 
ſame nature with that of gifts, ſome 
of which take place from the date of 


the donation, whereas others again 


(which we commonly call legacies) take 
no place until the date of the donator's 
deceaſe: ſo here, provided theſe bills 
were found ſtill to belong to Jan, in 
whole favour they were drawn, and 
that they were not diſpoſed of by indor- 
ſations in favour of a third perſon, then 
the value could take no place, the time 
of payment, when only it was to have 
taken place, not being come; but if 
they had been indorſed to a third perſon 
q who, 
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who, knowing nothing of the deceit, 
had actually paid the value, either upon 
the faith of their being accepted before 
they were negotiated, or even ſuppoſe 
they had not been accepted till after they 
were negotiated, yet Alexander, by virtue 
of his acceptance, would have conſtitu- 
ted himſelf a real debitor to the bearer, 
provided the indorſation bore value re- 
ceived. 5 


Bur if it apeared by the indorſation, 
that the perſon to whom the bills pro- 
perly belonged had received no value, 
that is, that the indorſations did not 
bear value received from the perſons in 
whoſe favour they were indorſed, then 
the bills are looked upon as ſtill belong- 
ing to Jan the indorſer: becauſe, as was 
ſaid above, when the indorſation bears 
value received, it makes the perſon in 
whoſe favour it is paſſed proprietor of 
of the bill, he to whom it is paid ha- 
ving loſt all title to it, by virtue of the 
value which he has received; ſo, on the 


other hand, when the indorſation does. 
oh not 
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not bear value received, the indorſer ha- 
| ving never diveſted himſelf of his title 
to the bills, they {till properly belong to 
him: which was the caſe here. For 
Jan's indorſation bore no more than 
theſe words, And for me pay the contents to, 
&c. without adding the words Value re- 
ceived. Indorſations of this nature have no 
more virtue than that of a procuration, or 
power to receive payment and give a diſ- 
charge, the perſon to whom the order is 
given being ſtill accountable to his con- 
ſtituent; whereas indorſations, bearing 
value received, have the ſame effect as 
transfers, where the debitor of the 
perſon granting, after accepting, hath, 

by virtue of his acceptance, brought 
himſelf under an obligation to the per- 
ſon in whoſe favour the transfer is 
granted: fo that theſe indorſations being 
found not to bear value received, Alexan- 
der might undoubtedly get himſelf ac- 
quitted from his acceptance, provided 
ſtill, as was ſaid above, he could prove, 
that the perſon in whoſe favour the 
bills were drawn had given no value, 
oY L and, 
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and was only io be accountable for it 
after they were paid. | 


. has been ſaid above may ſerve 
in ſome meaſure for anſwer to the 3d 
queſtion, Which is, to know if the accepter 
could have got himſelf diſcharged from 
his acceptance, and conſequently freed 
from paying the bills? It would appear 
that he could not, if the indorſation had 
born value received, and he would have 
been obliged to pay them, ſeeing he 
could not alledge in his action the rea- 
ſons above mentioned to get himſelf 
diſcharged from his acceptance: but as 
the indorſation did not bear value recei- 
ved. but only theſe words, For me pay the 
contents, &c. the bills did not properly be- 
long to the indorſees, but were only 

* ſimple procurations to receive the con- 
tents, and to be afterwards accountable 
to the indorſer, to whom they ſtill be- 
longed, ſeeing he had not diveſted him- 
ſelf of the property, which he certainly 
would have done, had he indorſed them 
for: value received; cal en Alexander 
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the accepter might juſtly ſue to have 
himſelf diſcharged from his acceptance; 
and his action would have been very 
well founded, ſtill ſuppoſing, that he 
had ſufficient proof, that the value of 
the bills was nothing elſe but the obli- 
gation given by Jan to the drawer, to 
be accountable to him when the bills 
were paid. But, on the other hand; if 
the accepter had not ſufficient proof of 
the ſimple obligation to be accountable 
when the bills were retired, and if his 
only evidence was, that the bills bore 
value received only purely and fimply, 1 
am of opinion that he could have no 
action againſt Jan, in whoſe favour the 
bills were drawn, either to get his ac- 
ceptance declared null, or to cauſe him 
repeat the contents if he had paid them 
to the bearers, altho' the indorſations did 
not bear walue received. The reaſon is 
plainly this, That, with reſpect to the ac- 
cepter, there was no deceit or fraud up- 
on Jan's part, but only upon the part 
of Jacques the drawer, whoſe ctedit only 
Alexander the accepter depended upon, 

L 2 ._. truſting 
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truſting to his promiſe in the letter of ad- 
vice, that he would make him timeous 
proviſion, or that he might revalue upon 
him for his reimburſement. For it is 
always to be preſumed that he was ſa- 


tisſied with his friend's draught, eſpeci- 


ally ſeeing he accepted voluntarily, when 
at the ſame time he had it in his power 
to have refuſed. It was ſufficient that 
the bills bore value received, and that he 
accepted them merely to ſerve his friend, 
and to facilitate his affairs: and, if it 
were not ſo, there would be no manner 
of ſecurity in the commerce of exchange, 
which would put an intire ſtop to it, 
and conſequently to all other commerce, 
of which it is one of the chief ſprings. 


- Bes1D&s theſe mentioned, there is an 
infinite number of other abuſes and in- 
conveniencies, occaſioned by bills bear- 
ing ſimply value received, without ex- 


preſſing what the value was; eſpecially 


in the caſe of bankruptcies, when they 
happen to perſons of little honour or 
honeſty ; who arc willing toenrich them- 

ſelves 
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ſelves at the expence of their correſpon- 
dents, and who, abuſing their credit, 
draw at random where they have no 
effects, nor money due them, and receive 
the value of their bills from the perſons 
to whom they furniſhed them, after they 
are accepted or paid ; ſeeing rogues 
know © one another, and thoſe who have 
a-mind to be guilty of ſuch villanies 
will always find others, like themſelves, 
ready toconnive with them, and be their 
accomplices. 


Tur Jewiſh merchants have fallenup- 
on the ſame trick, to keep their friends 
and relations out of ſcrapes of this kind: 
for they take care upon ſuch occaſions 
never to inſert in their bills value received 
in a like ſum due to him, or any other par- 
ticular value expreſſed, but only ſimply. 
value received; knowing very well, that, 
if it were inſerted, that the value was 
only a diſcharge of a debt due, and tl at 
the bill was furniſhed upon a real de- 
bitor of the drawer, they would then be 
obliged to repeat the value, in. order to 

mf be 
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be diſtributed in common amongſt all | 


the creditors, as I have ſhown above, 
and which is moſt reaſonable, to prevent 


all fraud and villany in the like caſes. 


BxsIb ES theſe, aka many other miſ- 
chiefs too tedious to enumerate, what 
miſerable oppreſſions and uſuries have 
been occaſioned by this bad practice 
- which is now become almoſt general) of 


drawing bills ſimply for value received, is 


very well known to all who have had 
any tolerable experience in trade ; and 
therefore 1 believe it will appear evident, 


that the edict in France, of March 1673, 


( formerly mentioned), has very wiſely 


provided, that all bills ought to mention 


how the value was received, whether in 
money, merchandice, or any other 
effects, or in what manner ſoever it was 
received. And indeed it ſeems to be the 

molt juſt ani faireſt way of dealing, in 


all kind of commerce, to expreſs things 


as they really are, according to the 
different nature of the tranſactions. There 
can no inconveniency happen to trading 

| perſons, 
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perſons, when they draw bills, to de- 
clare ingenuouſly what value they have 
received; that can neither cheat or im- 
poſe upon any concerned; on the oon 
trary, it ſerves to eſtabliſh fidelity and 
honeſty, and prevents the abuſes and in- 
conveniencies already mentioned, by 
diſcovering the plain matter of fact, 
when it is expreſſed. e. g. Value received 
in merchandice formerly ſold and delivered 10 
me, er inſtantly delivered, or in full of all owing 
by me preceding this date ; or perhaps, value 
received in the like ſum aſſigned to me upon 
ſuch a perſon, or in a bill upon ſuch a one in- 
dorſed to my order, or value of the balance 
of an accompt due to him, or even value re- 
ceived in an obligation of this date for the like 
Jum; or, in ſhort, value in any thing 
that may happen, according to all the 
yariety of tranſactions betwixt man and 
man, whether traders or others. 


Axp J am perſuaded, that thoſe who 
have nothing elſe in their view but to 
deal fairly and honeſtly, without impo- 
ling upon thoſe they have to do with, 


bill from taking the due effect. 
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will rn no objection againſt this mer | 
thod of expreſling diſtinctly the value in 
bills. For is it not ſufficient that the value 
expreſſed does not tend to mar or hinder 

the validity of the bill? but all the dif- 
ferent values above mentioned, and many 
more that may occur, are good and ſuf- 
ficient, and can by no means hinder a 


SOIT 


I Do acknowieder, that if there are 
any who propoſe to deal in bills of ex- 
change with cunning and artifice, who 


are deſirous to conceal their own in- 


Juſtice, who deſign to oblige their debi- 
tors per force to keep them free at the ex- 


pence of others, when they ſuſpect any 
danger, or who incline to practiſe uſury 


and oppreſſion, ſuch perſons, I ſay, will 
no doubt have abundance of objections 
againſt this method: but amongſt honeſt 
and fair dealers, who have no other 
view in all their actions but juſtice and 
equity, and who would not be guilty of 


any of the above- mentioned irregulari- 


ties, altho' it ſhould tend to their own 
hurt, 
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hurt, 1 am perſuaded there is not one 


but would deſire with all his heart, that 
this was the practice, and even that 
we had ſuch a law enacted for the be- 
neſit of commerce. 


I do not doubt but there are ſome 
who, for their own intereſt, endeavour 
all they can to contradict good laws, 
who not being willing to ſubmit to 
them, will fall upon abundance- of ar- 
tifices to diſpenſe with them, and will 
be ready to ſay, that it is a great hard- 
ſhip upon traders, that people ſhould 
know they purchaſed their bills only by 
granting obligations to pay the- value 
afterwards to the drawers; that this may 
do prejudice to their credit, by diſcover- 


ing that they have not paid them in 


ready money, &c. Why truly this rea- 
ſon ſeems very ridiculous: for I would 
gladly know whether theſe perſons do 
not loſe their credit with thoſe that take 
their obligations for the value of the 
bills they furniſh them. If that was the 
caſe, and they were ſo jealons of their 

= * credit, 
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credit- as they pretend, then they would 


certainly take care not to engage with 


them in ſuch bargains. 


oO! aur, ſay they, this is a ſecret, ſeeing 
no body knows it, but the perſon with 


hom the tranſaction was made. But 


theſe bills may be negoriated, and fo 
paſs through ſeveral hands by indorſati- 
ons; and conſequently all thoſe through 
whoſe hands they paſs muſt neceſſarily 
know, that no: other value was given 
For them, but a fimple obligation, 
which would leflen their credit. But 
how can their credit ſuffer by that? Does 
not every body know that all traders 
both take and give money? and may 
nor that harm their credit as much as 
taking bills of exchange for their obli- 
gations? They do not in this caſe take 
ready money, but only a bill which has 
perha ps longer time to run than their 
notes which were given for the value; 
and is it not the very natureof exchange 
to take ready money for the equivalent, 
only to be paid ſome time after? So that, 

| by 
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by this way of reaſoning, the drawer 
hath as much reaſon to be afraid of his 
credit when he takes ready money, as 


the purchaſer when he gives a note for the 


value. And yet none ever thought it an 
affront to diſpoſe of his bills for ready 
money; beſides, inſtead of being an 
affront, I think is greatly for a man's 
honour, and tends to the confirming 
of his credit, when people ſee that he 
is able to purchaſe for a note or obli- 
gation, what others muſt pay ready 
money for, or go without. 


Bur ſays another, I do not incline 


that it ſhould be known that I have on- 
ly transferred a debt due to me by ſome 
other perſon, for a bill that I have pur- 
chaſed. Pray does not every one know 
that, if you be a trader, you muſt have 
debts owing to you; and where 1s the 


harm of transferring them, more than. 


receiving payment of them yourſelf? 


Does not the perſon who furniſheth the 
bill FIAT to you a debt due to him? 


M 2 and 


Pe 4» 
of 4 4 1 


92 A TREATISE of 


and do not you transfer that again by 

your indorſation to another? So that, if 

this way of reaſoning ſhould hold, then 

no bills could be negotiated, and by 

that means all the benefit that accrues 

to commerce by exchange ſhould ſoon 
be brought to a ſtand. 


1 after all that has been ſaid, there 
may be ſome ſtill who will argue thus: 
I have but a ſmall ſtock to carry on my 
trade; and 1 ſhould not be able to drive 
it to ſuch a height, or deal ſo extenfively 
as 1 do, if it was known that I gave no 
immediate value for ſeveral of my bills, 
but only obligations to pay ,tome time 
after.. Why truly, when this happens to 
be the caſe, (as I am afraid it is but too 
often), all that can be ſaid to ſuch bold 
dealers is, that they are very raſh and 
inconſiderate, thus unaccountably to 
riſk their friend's effects, and their own 
honour, to ſatisfy their mad ambition. 
ls it not this unhappy ambition which 
is the occaſion of ſo many turning bank- 
rhe themſelves, and drawing in ſeve- 

ral 
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ral others into their misfortunes? Let 
us but look back for many years paſt, 
and we ſhall find that the great reaſon 
of many traders failing, and coming 
ſhort in their accompts, hath proceeded 
from the returning of their bills with 
proteſt, and that many more have been 
ruined by extravagant intereſt, and char- 
ges upon returned bills and other dili- 
gences, than by any viſible loſſes ſuſtain- 
ed in the courſe of cheir trade. 


Tuts having inlarged pretty fully 
upon ihe different value' of bills, and 
ſhown the reaſonablneſs of expreſſing 
it diſtinctly, to avoid all inconveniencies 
that may attend the contrary practice, 
I ſhall proceed, in the next place, to 
conkacr, | 

WHETHER or not the drawer, after 
baving delivered the bill, be at liberty 
to countermand the payment of it upon 
pretence of not having received the va- 
| lue, c or the like, Upon this queſtion ſome 

11 traders 


* 


94 A TREATISE of 


traders have made two different diſtinc- 


tions. 


If the 


bows — be TRR / diſtinction is betwixt a bill 
at bert | . 

ocoumer- drawn for value in ready money, and 
mand pay. One only drawn for value of ſuch a per- 
ment af- 


ter deli- fon, without mentioning in money; 
© the and (ſay they) if it bears value in money, 
then the drawer cannot countermand, 
but 1s obliged to cauſe pay it, or elſe be 
liable for all coſt, damages and intereſt : 
bur, if the value is declared to be in any 
other manner, the drawer is not obli- 
ged to cauſe pay it, if he is not fully 
ſatisfied about the ſufficiency of the va- 


lue, in the interval of time betwixt de- 


livering of the bill and its falling due. 
However, this deciſion does not hold 
generally true, as we ſhall ſee after- 

wards. | | 
Tut 24 diſtinction is Herwhnt a bill 
made payable to ſuch a perſon fimply, 
or if it be payable. to ſuch a perſon or 
his order, 
, Tn ERR 
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TER E ſeems indeed to be a good 
deal of reaſon in this. For although we 
ſometimes obſerve that bills are transfer- 
red to others, although they be only 
made payable to ſuch a one ſimply, yet 
it is not long ago ſince ſuch transfers 
were always made in preſence of, and 
atteſted by a notary- public, which I 
judge to have been the reaſon of intro- 
ducing theſe words or order, to fave the 
trouble and expence of calling notaries: 
and reaſon would ſeem toſhew us, that a 
man cannot be ſaid to have the proper- 
ty of a bill in his own perſon, unleſs he 
can alſo diſpoſe of it to another; and 
that giving away a bill after the agree- 
ment is made, makes it become the pro- 
perty of that perſon to whom the draw- 
er has delivered it. Vet as ſuch a bill can- 
not be transferred any other way than 
with its cauſes and circumſtances, all 
the freedom and exemptions of the 
drawer remain intire againſt the bearer, 
whoever he be, as well as againſt the 
perion from whom the value is ſaid to 
be received, becauſe a conſtituent cannot 

have 


96 
Have a better title than his principal, it 
not being in any man's power to convey 

a right to another, which he had not 
Himſelf (a); and the rather in this caſe, 
becauſe the dra wer hath given no grounds 

to depend upon him, ſeeing he hath de- 
clared plainly in the bill. that he intend- 
ed only to deal with that perſon from 
whom the value is ſaid to be received. 
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Ax p granting the bill was payable to 
| ſuch a one or his order, and ſhould 
Happen to be transferred or indorſed to 
2 third perſon, yet the drawer hath till 
the liberty to inquire, whether or not it 
fill belongeth in property to the perſon 
with whom he contracted, and from 
. whom the value is ſaid to be received; 
for every one knows that bills are indor- 
ſed daily only in truſt, ſo that the pro- 
perty {till remaineth in the perſon of the 
indorſer: and if it is found really to be 

ſo, the drawer's exceptions are ſtill intire; 
but, if the bill beareth value received ſim- | 
Ply, 
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ply, it would be very difficult to prove 
the exception of not having received it, 
becauſe the acknowledgment in the 
bill itſelf ſhows the contrary, and there 
would ſcarce beany other way of proving 
that exception, but by the books or oath 
of the perſon in whoſe favour the bill was 
granted ; but if the bill bore the value 
expreſſed in any other manner, which 
would ſhow that it was not real* and 
effective payment, the exception would 
be eaſily proven, being founded upon 
the bill itſelf, 


Bur then again, if the bill actually be- 
longed to a third perſon, by virtue of an 
indorſation, the drawer cannot counter- 
mand, nor diſpenſe with the payment of 
it, in whatever manner the value be de- 
clared ; becauſe at the time of delivering 
the bill, he had ſuFcient faith and truſt 
in the perſon to whom he gave it; and if 
it be transferred over to another, he can- 
not demand it back, for the ſame reaſon 
that one who hath ſold a parcel of goods 
upon credit,can no more diſpoſe of them, 

N or 
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or demand them back, after they arg 
diſpoled of, and made over to a third 
perion ; becaule by the contract and de- 
livery they had become the property of 
the buyer, who might diſpoſe of them 
as hethought proper, and, by delivering 
them to another, the property was real 
ly conveyed to him, &c. So that the ſirſt 


diſpoſer had loſt all manner of title 


to them. And the ſame law holds with 
reipect to bills of exchange; for the 
drawer of a bill really ſells or diſpoſes 
of the credit he had with the perſon up 
on whom he draws, which, if he diſpo- 
ſes of upon credit, he ſo far loſeth the 
property of it, that he can no more counr 
termand on diſpoſe of ic again, after it is 
out of the hands of the perſon with whom 
be agreed for the value, who. was his buy- 

gr and it was none of that perſon's buſineſs 
who bought it from him, to inquire 
whether he had paid for it or not: and 
if the drawer of a bill ſhould by this 
means come to he a loſer, he hath only 
himſelf to blame for it, and therefore, 
in the ſenſe of the law, is not reckoned 
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to be a loſer Ca): and indeed, if it was _ 
not ſo, it would be a very great hardſhip N 
and injuſtice, that the drag er of a bill 
ſhould give occaſion, through his fault, 
to impoſe upon other people, who pur- 
chaſe and pay for the bills, upon the faith 
and credit of his draught. So that, from 
what has been ſaid, we may conclude, 
that ſo long as a bill of exchange hath not 
altered or changed its property, the dra w- 
er hath his exceptions whole and intire: 
bur, if the property of the bill be altered 
by a transfer to a third perſon, it muſt 
then take its courſe, and be fulfilled ac 
cording to its tenor, reſerving to the drav- 
er action or recourſe upon that perſon 4 
with whom he made the contract or a- 3 
greement. 3 


Turs, having treated at large upon the 
two perſons who contract for a bill of 
exchange, viz. the drawer and the pur- 
chaſer, or perſon who pays the value, 
the next perſon concerned in courſe is r 

N 2 the 


(a) Quod quis ex culpa ſua damuum fentit, non intelſigitur dam- 
aum ſentite. | 
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the bearer, into whoſe duty and qualifi- 
cations we ſhall now examine. 


Taz 1/ thing then, with reſpect to the 
bearer of a bill, is preſenting it for ac- 
ceptance; where we muſt inquire whe- 
ther he may be obliged to preſentit, and 
if he has it in his power to oblige the per- 
ſon on whom it is drawn to accept it! 


Tux bearer of a bill cannot be obliged 
to preſent and get it accepted, but in ſo 
far as it concerns the intereſt either 
of the drawer, of the purchaſer, or of 
the indorſers, by means of whoſe indor- 
ſation it has come to his hands. 


Tur drawer has no manner of inte- 
reſt in the acceptance of his bill, becauſe 
that alone is not ſufficient to free him, 
he being ſtill bound and obliged for the 
payment at the time it falls due, accord- 
ing to univerſal cuſtom (a). His intereſt 

55 then 
(a) Scribentes litteras eambii ſemper tenentur ad pecunias in eorum 


5 litteris contentas perſolvendas, donec appareat fuiſſe ſolutas & 
4 ſatisfactas per illos ſolyere debentes in littetis deputatos, 
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then can only be concerned in the pre- 
ſentation of ſuch bills as are payable at 
ſight, or at a certain number of days, 

Sc after ſight, that ſo the time of their 
falling due may be determined: but for 
ſuch whoſe time of payment is fixed 
by the day of the month, or by uſance, 
or by certain fairs, &c. the preſentation 
is of no manner of ſervice with reſpe& 
to the drawer. 


& 


Ou buſineſs then will be to know, if 
the bearer of a bill of exchange payable 
at ſight, or at any certain number of 
days after fight, (in caſe he delays pre- 
ſenting it, within a reaſonable time after 
it comes to his hand) will be found li- 
able for any bad conſequences that may 
attend his delay, ſo as to loſe his recourſe 
againſt the drawer: which affair will be 
beſt explained by an example ; ; wherefore 
I ſhall make uſe of one related by Mon- 
fieur Dupuis in his Art des lettres de change, 
which happened in France in the year 


1675. 


A F. rench 
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A French gentleman, being at Treber 
in the king's ſervice, wrote a letter to 
his brother, a merchant at Paris, in the 
month of May 1675, deſiring to draw a 
bill upon him, at ſhort fight, for 2000 


eres. His brother at Paris contracted - 


with a banker there, at the rate of 2 
per cent. diſcount ; that is, he received 
1960 livres at Paris, for the 2000 livres 
to be paid at Treves ; and accordingly, up- 
on the 12th of June, he drew his bill pay- 
able eight days after ſight, to the order 
of that banker. for value received. That 
banker, who had paid the value, nego- 
tiated it that ſame day with another bank- 


er upon the ſame terms of 2 per cent. 


diſcount, and indorſed the bill to him. 


Ax that time there was à regular poſt 
betwixt Paris and Trevet, which departed 
twice a-week, and travelled from the one 
town to the other in five days with 
all manner of freedom; which poſts 
(as well as a free trade) were open be- 
twirt Paris and Treves until the 4th of 

Auguſt, that the city of Treves was inveſt- 


+ 4s E=. . 2 0 
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ed, and afterwards cloſely beſieged and 
taken. In this interval of time, betwixt 
the 12th of June and the th of Auguſt, the 
dra wer and the firſt banker who purchaſed 
the bill had frequently ſolicited the other 
banker, to whom it was indorſed, to for- 
ward it for payment, which he told them 


he had done. 


1063 


Now although there was a free com- 
merce and open roads betwixt Paris and 
Treves, from the 12th of June to the 
4th of Auguſt, yet this bill was never 
preſented, either for acceptance or pay- 
ment; and the French gentleman at Treves, 
who had given orders to draw upon 
him, had kept the money lying by him 
from the time he had advice of the bill 
being drawn. The city being taken, and 
he made priſoner of war, the money 
appointed for payment of that bill, as 
well as all the reſt of his effects (except 
his body clothes) were taken. by the ene- 
my.— Some time after the taking of 
Treves, the banker to whom the bill 


had been indorſed brought it back to 
the 
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thedrawer, demanding reſtitution of the 
value . becauſe he knew that matters 
were now in ſuch a fituation at Treves 
that he could not expect to receive pay- 
ment of it, ; 


THE drawer alledged, that he could 
not be obliged to reſtore the value, be- 
cauſe that banker ought not to have de- 
layed ſending away the bill ſo long; e- 
ſpecially conſidering, that he had been 
fo often ſollicited to do it, and that by 
this means the fund allotted for pay- 
ment of it being taken by his neglt- 
gence, it was upon his riſque, 


Tu judgments of merchants were di- 
vided about it. Some were of opinion, 
that the drawer ought to reſtore the va- 
lue; becauſe, the bill being drawn at ſo 
many days after ſight, the bearer might 
cauſe preſent it when he thought pro- 
per, there being no time limited, ſo that 
being a banker, or dealer in exchange, 
he might negotiate it from one place to 
another as ſuited beſt with his conve- 


niency, which perhaps might have been 
to 


1 0 
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to a traveller who was uncertain of the 
time when he might arrive at that city 
where the bill was payable ; and, if the 
time was regulated, it behoved to be ac- 
cording to the diſpoſition of that edict 
in France (formerly mentioned) in May 
1673, which ordains that. the bearers of 
bills of exchange ſhall be obliged to 
purſue the drawers of bills that return 


with proteſt, within the time limited by 


that edict, according to the diſtance of 
the places: now Treves 18 a City of Ger- 
many, for which the appointed time of 
delay is three months; that the com- 
mon poſt going in five days was not to 
de regarded, becauſe a man is not obli- 


ged to go expreſs by poſt to preſent a 
bill, but may go with his eqnveniency. 


Orks were of opinion, that it being 


proven that the gentleman at Treves had 


kept the money ready by him, from the 
time of his having advice of the bill 
being drawn, until the city was taken, 
the loſs ought to be upon the perit 
and riſque of that banker to whom it 
0 was 
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was indorſed, and who had kept * 6 
nnn. 


Tui opinion ſeems to be the moſt juſt 
and reaſonable, if we conſider the na- 
ture and properties of an exchange- 
contract, which will be the moſt cer- 
tain means to give a juſt deciſion, as 
we Wan ſee by and by. 


II is true Age there 3 to be 


| ſome difficulty in the reſolution of this 


queſtion, by reaſon of its. having been at 


that time almoſt new and unprecedented; 
for notwithſtanding that ſeveral authors 
have written upon bills of exchange, yet 
none of them ſeems to have hit this caſe. 
Segiſmond Seaccia, a Roman lawyer, who 


Vrote very fully, in the year 1617, upon 


all that relates to the commerce of ex- 
change, and who has paraphraſed, and 
made glofles almoſt upon every word 
uſed in the compoſition of a bill, yet 
has ſaid nothing of bills drawn at fo 
many days after fight, although he has 
written of bills drawn at fight, upon a 
particular 
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particular day, at ufance, &c. which 
gives us reaſon to believe, that in his 
time the practice of drawing bills in 
theſe terms had not been introduced. 


In our hypotheſis, then, the grand dif- 
ficulty ſeems to be to know, whether it 
be abſolutely in the power of the bearer 
of a bill of this kind to preſent it at any 
time he thinks proper, in order to begin 
the days after fight, and determine the 


time of its falling due, and if in the 
mean time all the loſs is to be upon the 


riſque of the drawer; or, if the beater 
is obliged to preſent the bill within a 
certain time, atter the elapſing of which 
the bill 1s fo far upon his riſque, that, 
provided the fund tor paying of it was 
ready in the hand of the perſon upon 
whom it was drawn, the bearer has loft 


His — upon the drawer. 


To reſolve this aifficulry; we muſt have 
recourſe to the principles laid down in 
the beginning of this treatiſe, where I 
ſthewed, I., That an exchange contract 

. na 2 is 
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is a ſpecies of buying and ſelling; 2d, 
That it is a bonae fide: contract; zah, 
That it is made for the mutual benefit 
of both parties who are the drawer and 
the purchaſer, and not for the benefit 
of nay one of them in particular. 


'Tax1X6 then our maxims from weh 
| principles, and applying them to the 
queſtion in hand, I doubt not but from 
thence we {hall be able to draw a certain 


1. 


Fr RST, then, When a contract of buy- 
ing and ſelling 1s complete, and that the 
ſeller for his part hath made no delay in 
delivering the things ſold, all the riſque 
or profit that may afterwards ariſe goes 
for the account of the purchaſer (a). Now, 
if we apply this maxim to the queſtion 
in hand, we ſhall find, that the drawer, 
| who 
(a) Poe — emptioet venditio a quod ee dixi- 
mus, ſimul atque de pretio convenerit, cum ſine ſeriptura res agi- 
tur, periculum rei venditae ſtatim ad emptorem pertinet, tametſi 
adhuc ea res emptori tradita non fit, &c. quidquid enim fine dolo 
et culpa venditotis accedit, in eo yenditor ſecurus eſt, 


** 3 


0 
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who is the ſeller, having made no de- 
lay on his part to cauſe deliver to the 
bearer (who repreſents the purchaſer) 
the money which was at Treves, we 
muſt certainly conclude that it was up- 
on the riſque of the purchaſer, who is 
ſuppoſed to be the bearer. ä 


. :2dly, In bonae fidei contracts we muſt 
judge (ex bono et acguo) by interpreting 
the terms according to equity, and not 
according to the letter, as in contracts 


of ſtrict law ,( b). 


| he ow, interpret the terms of a bill of 
exchange drawn at ſo many days after 
ſight according to equity, it will appear, 
that the bearer -is obliged to preſent s 
it within a certain reaſonable time : for 
to pretend that he had the liberty to de- : 
lay the preſentation as long as he plea- bs 
Ted, would be interpreting it as a con- 
tract of ſtrict law, where we are bound | 
up to the very letter; but it would be | 
contrary 


(a) In bonae fidei judiciis llbera poteſtas permitti yidetur judici 
ex bono et aequo aeſtimandi. 


ä 
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dontrary to equity, becauſe, at that rate, 
the drawer would never be free from 
his engagement, but would ſtill be la- 
ble in all events, how dangerous ever 
oy nen be. 


zaly, SEEING an exchange contradt is 


made for the conveniency and advan- 
tageof both parties contracting, it would 

be moſt unreaſonable, that rhe one ſhould 
reap all the benefit, and enjoy all the 
liberty, while the other was expoſed 
to all the loſs, and enjoyed no manner 
of liberty: but it is certain, that, if the 
bearer lay under no manner of obliga- 
tion to preſent the bill within ſome rea- 
ſonable time, he would enjoy all the 


benefit, becauſe he mi ight receive pay- 


ment when he thought proper. If he 


ſaw, for example, a proſpect of the ſpe- 


cies of any country upon which he had 


purchaſed a bill being augmented, he 
would haſten, but upon the approach 


of a diminution he would delay, recei- 
ving payment; ſo that he would, have 


i — ea. at Da. as. Seo. Sid as Ee aa  a& 2a. 
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drawer would be expoſed to all the loſa, 
without enjoying any liberty, ſinee it is 
not in his power to ſtop, or delay the pay- 
ment after the determined time, or to 
free himſelf from the damages and in- 
tereſt, c. in caſe it be proteſted, when 
he hath received the value, or the bill 
hath been negotiated, as I had occaſion 
to ſhew formerly. Conſequently, then, 
the obligation muſt certainly be mutual, 
that both parties contracting may enjoy 
their reſpective benefit; and ſeeing the 


drawer is obliged to order payment 


when demanded, ſo the bearer is obli- 
ged to make his demand within a rea- 
{onable time, 


| Ir is true indeed, that ſeeing there is 
no particular law, that I know of, deter- 
mining, this reaſonable time, it requires 
the more prudence and caution in the 
judges to whoſe determination it is left: 
but one would think, according to com- 
mon equity, that, if a- bill-of exchange 
was given to a. perſon. travelling, he 
ſhould be e the double time of 

the 
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the journey, and, in commerce, the dou- 


ble time of the common poſt going be- 


twixt the two places. However, circum- 
ſtances may alter the caſe; ſo that jud- 


ges are obliged to examine into the par- 


ticular circumſtances, before they can 
determine in ſuch caſes: and now, in 
this before us, we ſhall find two remark- 
able circumſtances, which concur to en- 
able us to determine in it agreeably to 


the "rapes Kan laid down. 


\ 


TE one is, That the drawer had given 
2 per cent. to have the money received 
at Treves ; ſo that his conveniency was 
not gratuitous, ſince he had given the 
premium to take his bill; which laid a 
ſtronger obligation upon the bearer to 
cauſe receive the money ſoon, than if he 


had given the premium for it, or even 


than if the — had been made 
at par. 


THz other circumſtance is, That the 
bearer had been frequently defired and 
ſollicited to forward and receive pay- 
3 ment 
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ment of the bill; by which means he 
was accuſable of a real fraud or trick, 
for not exacting what he * eaſily 
have exacted (a). 


Tux opinion of there being no limited 
time when a bill is drawn ſo many days 
after ſight, is not well founded. For beſides 
what was faid above, that, in a contract 
of buying and ſelling, the purchaſer 
muſt run the whole riſque, if he doth 
not receive the thing purchaſed, when 
it depended entirely upon himſelf to 
have received it, (which of itſelf is ſufh- 
cient to deſtroy this pretended argument); 
ſo it is plain, that we muſt have recourſe to 
equity in the matter of bills of exchange, 
and moderate the liberty of the bearer, 
to oblige him to preſent the bill within 
a reaſonable time, as we ſee is done in 
the caſe of proteſts: for altho' that regu- 
lation, of obliging the bearers of bills to 
proteſt them within a certain limited 
time, is not very old, yet we ſee it has 

I | Ol now 


(a) Dolus eſt ſi quis nolit perſequi quod perſequi poteſt, aut ſi 
quis non exigerit quod exigere poteſt, &c, 
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now taken place all the trading world 
over, and was introduced merely by the 
common equity of the thing itſelf, ſince 
it was moſt unjuſt that the bearer ſhould 
have it entirely at his liberty what time 
he pleaſed, and at the ſame time the 
drawer be bound, and run the whole 
riſque. Thus it was determined by the 
parliament of Paris the 7th September 
1630, That as the bearer was to ſuffer 
for his negligence, if he did not proteſt 
a bill within the ten days of grace allow- 
ed in France, ſo it ought to be on his 
riſque when he delays preſenting a bill 
within a reaſonable time. Our Eng liſb 
writers ſeem to favour this opinion, 
ſaith Mr Hayes (a): and if the poſſeſſor 
of a bill neglects the neceſſary diligence 
for procuring payment, he loſes all re- 
courſe againſt the drawer and indorſers, 
and hath the accepter only for ſecurity. 
Although he ſhould be failed, yet if it 
doth appear, that the accepter had no 
proviſion for the payment of the bill, and 
is not any ways indebted to the drawer, 


the 
(a) Negotiator's Magazine; 


/ 
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the latter muſt return the value to the 
poſſeſſor, but is not obliged to pay the 
charges, becauſe of the others negligence; 
by which we find, that even though 
the accepter was not indebted to the 
drawer, yet the bearer (whom he calls 
the poſſeſſor) is to be puniſhed for his 
negligence, by loſing the charges: but, 
in our caſe, the money was actually ly- 
ing in the hands of the perſon upon 
whom the bill was drawn (who is cal- 
led the accepter,) ſo that if it was loſt 
intirely through the bearer's fault, he 
ought to ſuffer the loſs. 


Ac Alx, another Exgliſſß * author ſays, 
if a bill was foreign, one could not re- 
ſort to the drawer for non-acceptance or 
non-payment without a proteſt, (now a 
proteſt cannot be made without preſen- 
tation,) and reaſonable notice thereof, 
and the proteſt was ordained for the 
benefit of the drawer: for if any da- 
mages accrue to the drawer for want of 
proteſt, they ſhall be born by him to 

des — " _ 


f o Charles Molloy de jure maritimo. 
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* 


whom the bill is made; and if no da- 


mages accrue to him, then there is no 


harm done him; and a proteſt is only 
to give formal notice that the bill wag 


refuſed. 


. hor, that we may omit. pow Fom 


that occurs to ſerve for a ſolution of the 


queſtion 1 in band, there ſeems to be a 
caſe in the law (Q. 39. De ſulutionibus) 
which hag {qe relation to this. 


Ln queſtion innmanlidaiue; A cer 


tain debitor brings a ſum of money, and 
offers. it in payment to his creditor, who 


refuſes to receive it, but orders the de- 
bitor to ſeal it up in a bag, and depoſit 
it in the hands of a banker, until he 
Mould examine whether or not the 
money was good: the lawyer anſwers, 
that it muſt be upon the riſque of the 


| creditor, {eeing it depended intirely up- 


on. | imſelf to have received and ex- 
amined the money when it was offered 


um; for at that time the debitor was to 


be 


* * eb. - 4 
py - * „ „ wy jo U r F 
& » 6 ,” 1 8 X # «® a - 9 — 8 9 


! 


a a.Þac e < md 


EXCHANGE, Of. 1217 


be conſidered as in readineſs io pay it, 
and the creditor, either for his own con- 
veniency, or for ſome other reaſon with 
which the debitor had no concern, had 
delayed receiving it. 


Now, from the whole, then, we may ; 


conclude, that, both in common law and 
equity, the perſon by whoſe fault or 
negligence any {um due is not paid,ought 
to run the riſque, and ſuffer the loſs ; 
and conſequently, that though the bear- 
er of a bill of exchange, whole time is 
limited in the bill itſelf, ſuch as uſance, 
Oc. ) be not obliged to procure acceptance, 
yet the bearer of one at any number of 
days, Cc. after ſight, is obliged to pre: 
ſent it within a reaſonable time, in order 
to determine the time of its falling due, 
or elſe he mult take it upon his own 
riſque, whatever bad conſequences gd 
attend it. 


Havixc now treated fully upon the 
firſt part of the duty incumbent upon 
the bearer of a bill of exchange, viz. 

that 
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that of preſenting it within a reaſonable 
time, I come now to ſpeak of his duty 
in caſe of refuſal to accept, or make 


payment when demanded, which is, to 
get the bill proteſted. 


rotes of A PROTEST is nothing elſe but a law- 


bills, 


ful ſummons, according to the cuſtom 
of the place where a bill is payable, de- 


manding the perſon upon whom it is 


drawn to accept the bill, or, if due, to 


pay the contents; and, in caſe of refuſal, 


Form of 
proteſts. 


the bearer muſt enter a proteſtation a- 
gainſt all concerned, both for the prin- 


cipal ſum, and all coſt, damages and in- 
tereſt, c. in order to preſerve its right 


againſt the drawer, 


TRE form of a proteſt is much the 
ſame in all trading countries, viz. That 
it muſt contain an exact copy of the bill, 


with the names of the drawer, the per- 
ſon upon whom drawn, and all the in- 


dorſers (if their be any, ) together with 


| the reaſons of the refuſal, and all other 


neceſſary circumſtances, all which muſt 
be 


| 
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be narrated as plainly and diſtinctly as 
poſſible. But as the manner of taking 
this inſtrument of a proteſt differs a little 
in different countries, I ſhall briefly ſhew 
the manner of taking it in ſome of the 
principal trading places in Europe. And, 
_ firſt, in all Britain and Holland, proteſts 
are commonly made by a notary-public, 
before two faithful witneſſes, who either 
meeting with the perion upon whom 
the bill is drawn, or, it he hath a dwell- - 
ing-houſe in the place, going to it, and 
meeting either with himſelf or any of 
his domeſtics, Which is the very ſame 
thing, he exhibites or preſents the bill 
before them, demanding acceptance, or 
payment, if due; and, in caſe of retufal, 
the bearer,or any other as procurator for 
him, proteſts, by putting money in the 
hands of the notary, in preſence of the 
witneſſes, for exchange, re-exchange, 
coſts, damages and intereſt, G. Which 
proteſt the notary extends, and delivers 
to his employer, ſigned by him and 
witneſſes, to take recourſe againſt the 


drawer, Oc. 
| IN 
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Ix France, according to an edict of 
Lewis XIV. in March 1673, it is pro- 
vided, That all proteſts be made by two 
notaries, or by one notary and two wit- 
neſſes, or by one of thoſe whom we call 
ferjeants at arms, &c. And in the gth ar- 
ticle of the ſame act, it is ordered, that, 
in all proteſts, the bill ſhall be tranſcri- 
bed verbatim, with all the indorſations, if 
there be any, and the anſwers given for 
not accepting ; and the copy of all, ſtgned 
by the notary, &c. muſt be left with the 
perſon at whoſe inſtance it was proteſt 
ed, upon penalty of loſing the — 
damages and — 

n is of very great uſe ; becauſe, by 
this means, the bearer of a bill, when 
he adviſes the drawer of its being pro- 
teſted, can, at the ſame time, adviſe him 
of the reaſons for not acceptingit; that ſo 
he may take his meaſures accordingly, 
in order to prevent its being returned, if 
poſſible, before the time of payment be 
elapſed: 

AT 


— 
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Ar Venice, proteſts are made by thoſe 
whom they call Fanti, or officers of the 
college of commerce; and every mer- 
chant writes his own proteſts in a book, 
kept allenarly for that purpoſe; which 
ſeems to be a very uſeful and commend- 
able practice, becauſe by this means 
ſeveral bills of exchange, which would 
be returned without acceptance, are fre- 
quently accepted and paid under proteſt, 
for honour of the drawer or indorſers; 
becauſe, as was juſt now obſerved, every 
merchanthaving a regiſter of all the pro- 
teſts in which he hath had a concern 
during the courſe of his trade, he can, 
by having recourſe to it, diſcover whoſe 
bills have been punctually paid, and 
whoſe not, and ſo find out the ſtrength 
and credit both of the drawer and his 
correſpondents, as well as, by frequent 
dealings, he may know ſome of the in- 
dorſers, and, being aſſured of their ſuf- 
ficiency, may accept and pay the bills 
under proteſt, rather than allow their in- 
tereſt or credit to ſuffer; which is a ſer- 
vice done the perion for whoſe honour 


Q he 
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he doth i it, and probably to himſelf alſo 
becauſe, if he for whom he doth it be 
aſufficient man, which nodoubtheought 
to know before he runs any riſque, he 
will be obliged to keep him free of loſs; 
and if he be a man of honour, or even 
of common honeſty, he will do him the 
like ſervice, if any occaſion ſhould offer, 
and if not preciſely in that ſhape, yet in 


ſome other circumſtance of trade, which, 


in the courſe of buſineſs, may be very 
numerous, as is ' ſufficiently known to 


thoſe who have had any tolerable ex- 


perience in commerce. 


Tuvs 1 have briefly explained the 


form and manner of making proteſts in 


ſome of the moſt conſiderable trading 


Effect of a 


proteſt tor 
non ac- 


deptance. ; 


-places of Europe. Wherefore it will be 
proper, inthe next place, toinquire, Whe 
ther a proteſt made upon a bill of ex- 
change for non- acceptance can produce 
any effect, and what that effect may be. 


Arp, firſt, we may obſerve, that in 
ſome places it is not the cuſtom to ac 
cept 
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cept bills at all, but only to pay them 
when due: and in ſuch places a proteſt 
for non-acceptance would be to no man- 
ner of purpoſe, ſeeing it is not in the 
power of the proteſter to act contrary to 
the practice of the place (a): and there- 
fore no other proteſt can be of uſe in 
ſuch places, but that which is made 
for non- payment when the bill falls 
due, which only can ſecure recourſe for 
the exchange, re- exchange, c. unleſs - 
that condition be expreſſed in the body 
of the bill, That it muſt be accepted 
upon preſentation; which is ſometimes 
done, but rarely, and only when they 
are payable in thoſe places where it is 
not the cuſtom to accept for ordinary, 
But a proteſt for noa-· acceptance of a bill 
payable at any certain term of payment, 
or of any other bill, where it is the 
common practice to accept bills, muſt 
certainly have ſome effect or other; and 
therefore we ſhall endeavour to inquire 
what that effect may be. 
Prin THAT 


(a) Proteſtatio non prodeſt in his quae a poteſtate proteſtantis 
pon dependent. Scac. 
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Tur effect is not always the fame, 
but | differs according to the practice ot, 
the place where the bill is payable. For 
example, if it be payable at any fair, 
ſuch as Lyons, F. rankfort; &c. the bearer. 
may forthwith redraw, not only for the 
principal bill, but alſo for the intereſt 
and damages, ſuch as the charges of 
proteſt, port of letters, c. But if a bill 
is payable in a place where there are no 
ſuch fairs or payments, ar if it is not 
made payable at theſe fairs where they 
have them, but at uſance, 2.ar 3 uſance, or 
any other ſtated time, then the bearer can- 
not redraw upon a proteſt for non- ac- 
ceptance, or oblige the drawer to return 

the value, or any damages and intereſt, 
Cc. until he has made a proteſt for non- 
payment after the bill is fallen due: 
the reaſon of which is, that at that rate 
the bearer would be reimburſed before 
the time that was agreed upon for his 
receiving the money, and that too whe- 
ther the drawer had a mind or not; 


which is not putting them on an equal 


leyel, notwithſtanding of the contract 
being 
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being voluntary, and for their mutual 
benefit, and therefore (according to our 
former principles) is contrary to equity, 
and conſequently to the nature of an 
exchange · contract. 


FRom this then it follows, that all 
that can be done by virtue of a proteſt 
for non- acceptance of a bill payable at 
uſance, or any other time limited in the 
bill itſelf, is to oblige the drawer to give 
ſufficient caution or ſecurity that it ſhall 
be paid when it falls due: but in caſe 
of his refuſing to comply with that de- 
mand, then he may be forced by law to 
reſtore the value, without waiting the 
time of the bill's falling due; becauſe 
the proteſt for non- acceptance gives rea- 
ſonable cauſe of preſumption that the 
bill will not be punctually paid, and the 
drawer has no other way of removing 
this preſumption, but by giving ſuffi - 
cient ſecurity for che ren | 


Tuvs having ij what effect a pro- 
teſt. for non-acceptance may have, we 


ſhall 
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ſhall now - fuppoſe, that a bill of ex. 
change is to be accepted, and defcribe 
| — A. ay well; anc; 


n and uſe of it. 

To accept, according g to the common 
uſe of the word, fignfies nothing elſe 
but to receive any thing that is in a 
man's offer, ſuch as to accept of any 
preſent, or to accept of any place or of- 

fice, Gr. hy which is meant no more 
than to receive it with thankfulnefs: but 
to accept a bill of exchange hath æ quite 
different meaning, ſince thereby the per- 
ſon accepting becometh debitor to the 
bearer for the ſum contained in the bill. 
Wherefore I think the word accept, when 
applied to a bill of exchange, may be 
thus paraphraſed: I accept of this order as 
- a ſufficient obligation upon me to pay the; con- 
tente ta the bearer thereof at the' time therein 
mentioned; in teſtimony whereof ] hereto ſub- 
ſeribe my name, and deliver it back to you the 
_ as a feeurity I me until it — due. 


4 - Ga 


* 
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Fox all bills drawn at uſance, or at 
2, 3. c. uſance, or at any other ſtated time, 
which can be determined by the bill 
itſelf, fuch as ſo many days or weeks 
after date, or upon ſuch a particular 
day, as the 1 oth; 15th, 2oth; c. day of 
ſuch a month; 1 ſay, in accepting bills 
of this Kind, there needs no more than 
ſimply to write down the word accepts, 
or atcepted, and then ſubſcribe the name: 
but when bills are drawn payable at fo 
many days or weeks after ſight, (which 
frequently happens,) then the perſon 
accepting muſt add to his acceptance 
the date of which he accepts it; becauſe 
rhe bill does not begin to run until the 
day after the acceptance, and conſequent- 
ly, unleſs the date of the acceptance be 
added, the time of its falling due can- 
tot Be determined. naue 


4 


Tavs I tives ſhewn the noting acid 
manner of accepting a bill of exchange, 
by which, as was ſaid above, the ac- 
cepter becomes principal debitor to the 
| bearer, and the drawer remains, as it 

were, 
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were, cautioner or ſurety for the pay 
ment. But there are two caſes which 
{ſeem to be | exceptions from this rule, 
and in which the bearer can reap no 
manner of beneſit by the acceptance, nor 
hath he any action againſt the accepter, 
neither would a proteſt entitle him to 
have any recourſe againſt the drawer. 


THE yr is, when the perſon on whom 
the bill is drawn happens to be a creditor 
of the perſon who purchaſed it, and 
paid the value; in which caſe he may 
accept the bill to pay the contents to 
himſelf, it being juſt and reaſonable 
that he ſhould be paid himſelf, before 
he be obliged to pay a ſum to his debitor, 
or to any other whoſe right is derived 
from bim: for the bill is only a com- 
penſation of what was due to him by 
the perſon who paid the value (a); and 
this compenſation is really making pay- 
ment (5), provided what is due to him 
| vas WE At 


. 


"(a Ideo compenſatio neceſſatia <, quia intereſt noſtr parins 
non ſolvere, quam ſolutum repetere. 
(=]) Qui enim compenſat, ſolvit, Rot. Cen. 
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be upon ſack 4 footing; as as to be pions 


of n 
Al rk Deb H Mis is a ebminon practice 


founded upon reaſon and equity, au- 


thoriſed by ſentences of merchants, and 


confirmed by ſtatutes; yet thoſe who 


have not heard this queſtion examined 


into, may have ſome difficulty, at firſt 
view, to comprehend” the juſtice of this 
manner bf accepting, But, as it is a- 
able to our principles, it will be pro 
5 r to demonſtrate the evidenee of it, in 
er to remove all cauſe of doubt, 
| 11 18 certain, as I had octaſion to 1 5 
formerly, that the contract of exchange 
is made bet wixt the dra wer and the per» 


ſon who pays the value: for neither the 


bearer, nor the perſon. on whom the bill 
is drawn; who are both in another place, 
have given atiy manner of conſent to the 


bargain at the time of making it; and 


conſequently the drawer, and he who 
gives the 23 are the chief parties, 
7 and 


* 


in Hab, at Eyons, and ſome other — ; 


is 
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and the bearer is to be conſidered in n 
other view but the two following, viz. 


a. 4 Fr ubſtitute to receive the pay- 
ment, and, as it were, a procurator fot 
the perſon, who, paid the value Js of, 


0 28 
1. 4 © 14 


4 dh, As proprietor of. the; bill. 
is we conſider him in the fr view, as 
{ubſticuic of the perſon who paid the va- 
lue, then it is plain, that the perſon on 
whom the bill 3s,dfawn may oppoſe the 
ante compenſation to him that he could 
have oppoſed to his conſtituent who paid 
che value (5); but it is certain, that if the 
_ perſon on Who the bill is drawn be a 
creditor of him who paid the value, then 


the compenſation i 1s made according te 
equity and law. 24 


Bor, if we e conſider the 7 as pro- | 
| Prietor 


4 1 * 
Ty # #4 z 


"Go FED  folvitar do daa. flv cedar, quia reputatr 
þrocurator creditotis. Scac. 

(5) Negotium praeſumitur pertinere ks ad Gun qui nu · 
* pecuniam, quia praeſumitur pecunia ſua, et appoſitus ſolutis- 
$i videtur adj octus tanquam ſimplex Procurator. Star; 
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prietor of the bill, he can be ſo by no 
other means, but by the mediation and 
diſpoſition that is made to him by the 
perſon who paid the value, without 
which the bill would never have been 
dra ven: but it is a maxim in law, that 
a ſubſtitute cannot be in a better condi- 
tion than his conſtituent, from whom his 
right or title is derived (a); and conſe- 
quently, if he who paid the value could 
not hinder this compenſation, neither 
could the bearer, who had no other title 
par what t was d derived from him. 


Ax even although the bearer ſhould 
pretend that the yalue was paid with his 
money, yet he could not hinder the 
compenſation, unleſs it was exprefly 
declared in the bill itſelf; becauſe the 
bill is never ſuppoſed to belong to any 
other but to him from whom the = 
1s s ſaid to be received, 9 e 


Nax, farther ſtill, abe h the bearer 
i " R2 *''- ſhould 


5 Non ar e ro con elbe, = tber meus, 3 
o jus in me tranſit, 
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ſhould be able to prove, that he had put 
effects in that perſons hands, and ordered 
him to take bills of exchange for the 
value, that could only reſerve an action 
to him againſt the perſon who paid the 
value, as being his commiſſioner or 
factor, whoſe faith he relied upon, but 
would by no means hinder the com- 
—— of a bill, which could not be- 
ng to him, but by means of ug dank 
ſon Who paid wag: value for it, irt 


so that I think 1 have made it appear 


evident, that the perſon on whom a bill 
is drawn being a juſt and lawful credi- 
tor of him who paid the value, he may 


accept it payable 0 Wal by es * 


compenſation. | 
Tn 18 queſtion being fo far clear, it wi 


be proper, in the next place, to inquire, 
Whether or not the bearer can oblige that 


accepter to juſtify or prove his credit 
in the terms of the compenſation he pre- 
tends ; and, in caſe of his not being able 
to do fo, If he can make ſuch a condition» 


nlacceptation to paſs for pure and ſim ple. 


a Se MN * * __ 


* * 


EXCHANGE; Oc. 133 


Ir the bearer has no proper intereſt i in 
the bill, then he cannot demand ſuch a 


proof, without an expreſs procuration 


or factory from him who paid the value; 

decauſe one who hath no intereſt can 

have no action at his own "inſtance, 

but muſt act in name of that perſon hq 

ff the value, and whole Fad the 
ill is. 


Bor if che wes is onde the pro». 
prietor of the bill, after having proven 
his property, he may oblige the accepter 
to juſtify or make out his credit : but to 
do that in due form, it will be proper 
the perſon who paid the value, wha 
either is the real or preſumptive debitor, 
were preſent; and therefore it ought to 
be purſued, and diligence done in name 
of the bearer, as being em ployed by 
him. 


| Bio it is a maxim, That no com- 
penſation can be made, unleſs the ſum be 
liquidated, it will perhaps be proper ta 
ſhew What credit may be ſaid to be li- 


quidated, 


* » * * TT 8 N * 
* * * 
1 — q 
8. N - Y : 
5 Mc * 
+ 
\ { ; 


f on 


1248 A TREATISE of 


quidated, and conſequently capable of 
compenſatian, to remave the equivocati- 

on of thoſe who imagine that a credit is 

not liquidated, unleſs it be eſtabliſhed 

by formal diligence, ſuch as a ſentence 

of a judge, an act paſſed before notaries 

e a bill of —_— e ee of 


* 
* 
0 0 % 
> l 
- org 
* 
2 * 
4 - 


Whens A CREDIT, then, is held as liquidated 


credit may when. the extent or ſym of it is certain, 
below. 2 liquidated and certain ſym being ſy; 


. fared, monimous werds. * wall appear " the 
ito. 13 bf io a $6 4 | 


3 eren a 4 wb Gang is not 
certain, may notwithſtanding be. ſaid: ta 
be liquidated, provided it be in ſuch. or- 
der as Mgt 1 it REY edi be. Hauer 
ted. Wh $0" es 15:85 507 1 


So that it is evident, there is nothing 
4 elſe N ru to make r eredit li- 
4 | | wm 


* 
= "© 
we. 
7 


Xx 


0 Cod. de hat quae ſine cert. quant. prof. 
(5) Pro cw tamen habendum eſt, quod in ** liqui- 


_—— 4 
4 l 
—_— * 
1 " ©: ſt. 
* 
3 
o 
* 
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quidated; but the certainty of the ſum, 
without any title of execution; becauſe 
a debt purely natural may enter into 
compenſation, as may alſo an _ 
or deren meet. 5 bobii 


N "ti N manner, chen, the credit 
be, provided the extent or ſum of it be 
certain, it may be compenſated; and it 
may be proven, either by the dehitor's 
oath, or by his ſimple acknowledgment 
by his letters, or by any other lawful 
proof whatever, | 10 


Bur after all that has been ſaid; yet 

we may obſerve, that if there be a-fixed 
term or day agreed upon for paying 
the ſum, then there can be no compen- 
ſation demanded until that day be come: 
Quod in diem debetur non compenſabitur ante- 
quam dies venit, quanquam dari opporteat. 
The French have a common proverb to 
that purpoſe, Qui a terme ne doit rien; 
the meaning of which is, That one 
cannot n He) ſaid to owe. any 
| ching 
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mins bt the "day of phyinent bs 


ben the ene tt think! it is plainy 
that provided the - perſon upon whom 
a bill is drawn be creditor for a cer- 
tain ſum, or that it is in readineſs to be 
aſcertained; and the day of payment be 
_ ſuppoſing all this to be proven; 
I fay, he cannot be hindered to accept 
the bill payable to himſelf by way of 
compenſation, and the bearer has ne 
recourſe againſt the dra wer, but muſt 
do the beſt he can to recover the value 
from him who paid it, provided he the 
hander be che pripeieive; ice 


| Ar KEAT1SE of 


| Tu E. ſecond caſe--in which ks bearef 

of a bill cannot receive the payment, 
nor have recourſe againſt the drawer, is, 
when ſome creditor of the perfonn who 
paid the value hath, by judicial authori- 
ty, arreſted. whatever may be due in the 
hands of that perſon upon | whom tlie 
bill is drawn, before it hath been pre- 
- ſented for acceptance; in which caſe he 
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may either refuſe to accept, or accept it 
payable, according as the courſe of law 


ſhall- determine: and, if the reaſons of 
2 irreſtment are found to be juſt and 


lawful, it is not in the bearer's power to 
hinder the effect of them, forthe reaſons 
mentioned above, in the caſe of compenſa- 
tion. For it is certain, that the perſon who 
paid the value of the bill is the real pro- 
prietor until it be accepted; that he 
can transfer no better right to another 
than he had himſelf (a): and therefore, 
as he could not hinder the effect of the 
arreſtment himſelf, ſo neither can the 
bearer, whoſe right is derived from him. 


Ix all other caſes, except theſe two men- 
tioned, the acceptation always obliges the 
accepter to pay the bearer, either purely 
and ſimply, agreable to the tenor of the 
bill, or upon ſeveral conditions, or with 
different reſtrictions, either with reſpect 
to the time of payment, or the ſum to 
be paid; for the accepter hath. it in his 

8 * 


(a) Nemo 3 juris . wy alium poteſt quam inle aber 
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power to add any condition or reſtrie 


tion to his acceptance that he pleaſes, 
either for diminiſhing the ſum o 

longing - the term of payment, n. 
der proteſt for honour of the drawer, 
of him who paid the value, or any in- 
dorſer, as he ſhall, find convenient: but 
then, in all caſes whatever, where the 
acceptance is not pure and ſimple, agree- 
able to the tenor of the bill, without 
any manner of condition or reſtriction, 
either as to the term or form of pay- 
ment, or the ſum to be paid, the bear- 
er, upon his riſque and peril, is obliged 
to proteſt; which if he does in due time 
and form, the drawer, or the perſon for 
whoſe account the bill was drawn, will 
be obliged to repair all the damages 
that may be incurred by theſe condition- 


al or reſtricted acceprions, ſtill reſer- 
ving to him recourſe againſt the accepter, 
in caſe it ſhall be found that his reſtric- 


tions or limitations were made without 
juſt and lawful grounds. 


17 now I would have it obſerved, 
= 


= <a Ce... p OF Y r 8 r 
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that I have been talking of the practice 
of Italy and ſome other trading coun- 


tries, here theſe limited and condition- 


al acceptations are allowed: but in Bri- 


lain there is no ſuch thing now practi- 


ſed, it being aboliſhed by an expreſs 
law; ſo that whoever accepts a bill, let 
him add what reſtriction or limitation 
he pleaſetli, yet he will be found liable 
according to the tenor of the bill: nay, 
if a man upon whom a bill is drawn 
ſhould refuſe to accept, and yet, either 
by miſtake, or of deſign, write any thing 
upon it, tho' he doth not formally ac- 


\_ Cept it, that is looked upon as an ac- 


ceptation; becauſe, if he had no mind 
to acgept, he ought to have returned it 
in the ſame condition he got it, without 
ſpoiling or defacing it. And therefore, 
when one upon whom a bill is drawn 
will not accept, agreeable to the terms of 
the bill, his ſafeſt way is, firſt to allow 
it to he proteſted for non- acceptance in 
its preciſe terms, and then he may ac- 
cept under proteſt, adding what limita- 
fion or reſtriction he pleaſes, and will 


if be. 


VET 
” a 


zz 

SJ * 

. 1 the 
bearer of 


a bill be o- 
bliged to 


take au ac- 


8 
with imi- 
tations, 
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be found liable for no more than accor- 
ding to his own acceptarion : for the pro- 
teſt ſhews, that he refuſed to accept in 
the terms of the bill; and the bearer ta- 
king it on his terms, ſhews, that he a- 
greed to his accepting with the reſtricti- 
ons he propoſed. The proteſt ſecures to 
the bearer reeourſe againſt the drawer for 
any damage he may ſuſtain by the diffe- 
rence, whether of the ſum, or term of 
payment; and, by virtue of the ſame pro- 
teſt, the drawer will make them good 
againſt the accepter, if, upon a fair trial, 
ad N e are found to be groundleſs | 


». 


Axp now, before we- leave this ſubjeR, 
it will be proper to enquire, Whether the 
bearer of a bill be obliged to take an ac 
ceptance of it with limitations, after ha- 
ving proteſted for the difference; Or how 
far it may be ſafe and prudent for him 
to do ſo. And this 1 ſhall endeavour to 


4 


illuſtrate by an e GN a 


Jy 


10 SUPPOSE en, that ! have a bill re- 


mitted me aged a perſon in the ſame 
| place 


1 — o 1 bl 


forel firſt proteſt for nom acceptance in 
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place where I reſide, for L. 100 Sterling ; 
and; upon preſentation, the perſon upon 
whom it is drawn tells me he can- 
not accept, as having only proviſion for 
L. 80 Sterling, or for whatever reaſon he 
pleaſes to alledge; and therefore he pro- 


| Poſes to accept for L. 80. in cafe I am 


ſatisfied with ſuch a limited acceptati- 
on. In this caſe, I am not abſolutely o- 
bliged to agree with the propoſal, but 
may proteſt, and return the bill for re- 
courſe ; which is all that either law or 
the practice of merchants abſolutely o- 
bliges me to. But when I conſider, that 
his accepting is an additional ſecurity for 
the L. 80, ſo that my riſque is ar leaſt 
80 per cent. leſs than it was, having 
now two perſons bound for L. 80, where- 
as before I had only one bound for L. 100, 
viz. the drawer, and if I am not very 
well aſſured of his being a very ſufficient 
man, it is certainly the moſt prudent 


. courſe: for, as two ſecurities are better 


than one at any rate, I chuſe to take 
them for as much as I can; and there- 


the 


- 
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. - the terms of the bill, and then take iz 


od under proteſt a the L 80. 


Tax: proteſt preſerves. my 8 
gaink the dra wer for the whole, in caſe 
the accepter does not pay it, and for the 
difference, in cafe he- pays according ta 
the reſtriction in his acceptance; and it 


is like ways doing a ſervice to the draw- 


er, becauſe it preſerves his right and 
recourſe againſt the accepter for the dif- 
ference, in caſe he be able to prove that 
Wer a ene Was Ar | 


80 far we ſee; that this is the ſafeſt 
and. beſt courſe, when I am proprietor 
of the bill myſelf; but if we ſuppoſe, 
that the bill is only remitted to me in 
truſt, for account of my correſpondent, 
the caſe is ſtill the ſame; becauſe both 
law and common equity obliges me to act 
with the ſame diligence and caution for 
behoof of my employer, as I would de 
for my on proper account. 


Any tha fame role ill aun bold, if 
7 We 
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we ſuppoſe, that the bill is drawn at one 
uſance, and the perſon on hom it is 
drawn will only accept it payable at two 
uſance, or any other longer time; becauſe .- 
the proteſt reſerves a recourſe for any da- = 
mages that may be ſuſtained with reſpect 

to the time of payment, as well as of 

the ſum to be paid. 


THrvs, I think, I have finiſhed what I 
propoſed upon ſimple and limited ac- 
ceptations: and, as I have had occaſion to * 
mention that of accepting under proteſt, 
we ſhall next take that under conſidera- 
tion, and ſhew what is meant by it. and 
the manner and reaſons of ſuch ſort of 


acceptations. 


Ir happens frequently, that the per- Acceptiag 
ſon on whom a bill is drawn will not ond. 
accept and pay it; or, at leaſt, he will not 
accept in the terms of the bill, and a- 


greeable to the orders he hath received, 


He will not accept at all, when he 
hath no effects of the perſon's upon whoſe g 


acount 
* 
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account the bill is drawn, and will n6f 
truſt to his credit; or it may be, that he 
hath of his effects, or would be willing 
to credit him, but hath received no or- 
ders from him, and is not willing to 
truſt to the faith of the drawer. 


He will not accept 1 in the terms of the 
bill, and agreeable to the orders he hath 
received, when he has no orders from 
the perſon for whoſe account it is drawn, 
and hath none of his effects, and will 
not truſt him, but is willing to truſt to 
the faith of the drawer. ; \ 


I order to make this affair as clear 
and diſtinct as poſſible, it will perhaps 
be beft to form an example of it. 


LtT us ſuppoſe then, thai a certain 
merchant, reſiding at Amſterdam, draws 
a bill of exchange upon anorher who 
lives at London, by order and for account 
of a third perſon at Edinburgh. He at Lon- 
don, upon whom the bill is drawn, hath 


# no orders from him in Edinburgh, fot 


8 whole 


3 n ingen an. a 


[ 
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Whoſe ; account it is drawn, or hath none 
of his effects, and will not truſt his cre» 
dit, and likewiſe perhaps knows nothing, 
of the dra wer; and ſo, not being willing 
to put faith in him, refuſes to accept. 
This would occaſion the bill's being pro- 
teſted, and returned for recourſe ; which 
would do much prejudice to the drawer, 
to him Who paid the value, and alſo to 
the indorſers (if there were any, ) both 
with reſpect to their reputation and in- 
tereſt; becaule of the charges and dama- 
ges, &c. which ſometimes come to be 
very conſiderable: 


To prevent t ſuch loſſes and inconvenien- 
cies as theſe to thoſe concertied in bills of 
exchange, traders have introduced this 
practice of accepting under proteſt, which 
is now univerſally known in all places 
of trade; and it may be done by any one 


Pho pleaſes, either by him upon whom 


it is drawn, by the bearer, or by a third 
perſon who hath no concern in it. 


First, then, let us ſuppoſe, that the 


perſon upon whom i it is drawn will not 
* accept 
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accept fimpliciter in the terms of the bill; 
but is willing to accept upon certain 
terms of his own. naming ; then the 
manner of doing it 1s this — 


 First, There is a cheſt made „üs 
following, or fome ſuch like form. Af- 


ter copying the bill; with the indorſati- 
ons, exc. if there be any (as was ſhewn 
when ſpeaking of the form of a proteſt,) 
then the notary adds, Which bill being 
preſented to ſuch a perſon (naming him) 
he anſwered, that he would not accept 
it purely and ſimply in terms of the bill, 
either for want of proviſion, for want 
of advice, or for any other reaſon he 
pleaſeth to alledge; but that he accepts 
it under proteſt, either for honour of the 
drawer, of the perſon who paid the va- 
Ine, or of the indorſer, or any one of 
the indorſers he pleaſeth to name, in 
3 _ caſe there be more than one: and then 
133 he accepts the bill, adding to his ac- 
me ceptanee theſe words, Under proteſt, for 
"8 honour of ſuch a perſon, (naming him,) 
and dates, and figns his own name. 

vt 1 hag By r 


3 
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Bor if it be the hearer who accepts 
under proteſt, then muſt he added, after 
the proteſt in the common form, But 
the ſaid ſuch - arone (bearer of the ſaid 
bill) hath accepted it payable to him- 
ſelf, either for honour of the drawer, 
or of any other concerned whom he 
pleaſes to name. 


Bor if it ſhquld happen to be a third 
perſon who accepts, then after the 
ordinrry clauſes of proteſt muſt be ad- 
ded, But ſuch a perſon (naming him) 
compearing, hath declared before me 
notary-public, Gg. that he will accept 
the ſame for honour of ſuch a perſon ; 
and then he accepts it under- proteſt, for 
honour of any one concerned as hg 


web proper, 


Tn 18 practice is now 7 become univer- 
ſal through all trading places, and is of 
ſuch force and efficacy, that the drawer 
js ſtill engaged for the payment, as much 
as if it had actually been accepted in 
terms of the bill. 


3 2 HE 
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H who accepts and pays a bill i iin this 
manner under proteſt, doth a/fervice to 
all concerned, by preventing its being re- 
turned, and, at tlie ſame time, 18 ſufli- 
ciently ſecured himſelf, becauſe this re- 
ſerves to him recourſe by action, not 
only againſt the perſon for whoſe ho- 
nour he paid it, but alſo againſt all o- 
thers who are bound to that perſon. For 
examples if he pays it for honour of the 
drawer, then he hath only recourſe a- 
3758 him, becauſe he is the fountain; : 

that, if He fails, there is no more to 
be done: bur if it is paid for honour of 


him who paid the value, then he hath 


action againft him, and alſo againft the 
drawer, a8 being bound to him: and if 
ir be paid for honour of an indorſer, 
then he hath recourſe 'againft that indor- 
ſer firſt, next againſt the perſon who paid 
the Fame, and laſtiy againft the drawer. 


But further {till; if there are ſeveral in- 
dorſers, and the bill be paid for honour 


of "the laſt; he who paid it hath action 
againſt all concerned, either indorſers, 
the perſon who paid the value, or the 

drawer : 


.adtcc ao a. a * dd 
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drawer: for every one concerned in a bill 
of exchange 1s, as It were, cautioner or 
ſurety for another; and the drawer, who 
is always the laſt man, is ſurety for them 
all, and is ſtill bound, until there be a fi 
pal diſcharge of the whole, | 


Bur then it is obſervable, that though 


a perſon who pays a bill under proteſt 


for honour of any concerned be ſuffi- 
ciently ſecured, as 1 have juſt now ſhewn, 
yet he hath not a privilege to draw up- 
on any place he pleaſeth for his reim- 
burſement, as the bearer of a bill may do, 


when it is ſimply proteſted, and returned 


for not- payment. For when one pays a 
bill under proteſt, he is obliged to adviſe 
that perſon for whoſe honour he doth it 
with the very firſt conveniency, and 
ought not to draw for his reimburſe- 4 


=-u pri- 


— 
who ac- 

cepts and 
pays a bill 
2 


ment until he hath actually paid the 


money; and even then he is to draw 
directly upon that perſon for whoſe ho- 
nour he pays, unleſs he receiveth his or- 
ders to draw upon ſome other perſon, or 


ppon. ſome other PACs that may be 
more 


— x ̃ xls r 2 
4 * — 9 * 
- : 


. 
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more commodious for him, in caſe there 


be no opportunity of drawing directly 
upon himſelf. The reaſon of which is, 
that when one man doth an action vo- 
luntarily to ſerve another, he ought to do 


it to the beſt advantage he can for be- 


hoof of that perſon he is ſerving, without 
any view of intereſt or benefit to himſelf: 


but it would not be doing it to the beſt 


advantage, if he delayed adviſing him 


of what paſſed; becauſe, by that delay, the 
perſon upon hom he had a lawful re- 
courſe might happen. to fail, and by 


that means he might be deprived of the 
opportunity of recoyerin ng his money ; 
and if he ſhould re- draw by ſeyeral dir 
Kant places, it would heap up. great 


charges of exchange, Src. and conſe- 


quently render the diſcharging tt the, bill 


. dearer and more difficult. which 1 is gon: 


#44 4+ ˙ 2 * 


trary bath to law and gd 


| From what bath been fd we may ob 
ſerve, that one who pays a bill. under 
proteſt is not inveſted with all the pri 
pleges that the bearer hath when it 15 


ſimply 


0 © att nnd a „ „ = cy bu QA. -_ 
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fimply proteſted, and returned; at leaſt; 
not upon all occaſions; for when one _ 
pays a bill under proteſt for honour ß 
the drawer, he hath no recourſe againſt 
either indorſers or the perſon Who 
paid the value, but only againſt the draw- 8 
er for whoſe honour he paid it: and yo 
therefore, when any man has a mind to 
pay a bill under proteſt, although he + 
may Have a view of ſerving the drawer 
principally, yet his ſafeſt way is to men» 
tion in the proteſt the laſt perſon con- 
cerned, ſuch as the indorſer, or, if there 
be more than onc, the laſt indorſer; 
which reſerves his recourſe firſt againſt +S 
him, and then againſt all that are bound * 
to him, either as being indorſers, as n 
ing the value, or as drawer; | 

| l fy. 
WHtx a bill of as 1 deem by 2 

one man upon another, for account of \ 
ſome third perſon, and he upon whom 
it is drawn will not accept, or pay it in 
terms of the bill, but hath effects of 

the drawer's, and deſigns to pay it for 


his honour; then he accepts under pro- 
| reſts 


to be 


ord to ac- 


Freely, 
or under 
proteſt 


proviſion by the time of the bill's fal- 


2 A txrarien of 
Accepting teſt, to be placed to accompt; that i 18, bs 


doth not deſign. to redraw for his reim- 
burſement, but is to place the payment 
to accompt of the drawer, and by the 
proteſt reſerves to him recourſe. againſt 
that perſon for whoſe acconipt he drew 
the Mall 


1 it happens, that he per- 


* on whom a bill is drawn inſerts in 


his acceptance, Accepted freely, or, U nder 


proteff; which is done in two different 


caſes. Firſt; when a bill i is drawn for ac- 
count of * particular perſon who 
hath no effects in the accepter's hands, 
but he hath ſome expectation of havin 


ling due: and, by accepting in this man- 


ner, he declares, That, in caſe the ex- 
pected fund comes to his hand, he pays 
the bill freely, agreeable to the terms in 


which it is drawn ; but, if the fund doth 


not anſwer, he pays it for honour of the 
drawer, and keeps him bound for his 
reimburſement. The ſecond caſe is, when 


the * hath effects of that perſon's 


for 


7 LES dM” oa — 6 AS — 
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for whoſe account the bill is drawn, bur 
hath got no orders from him to accept 
ſuch a bill; in that caſe, he accepts in 


" theſe terms, under an uncertainty whe- 


ther he may receive orders or not: by 
which is ſignified, That, if he receiveth 


orders, he pays it freely in the terms it 
is drawn; but if no orders come, then he 


pays it under Proteſt for honour of the 


drawer. 


1 HAVE ene ſaid, chat any one who 
hath a mind may have the privilege of 
accepting a bill under proteſt, whether 
it be the perſon upon whom it is drawn, 
the bearer of the bill, or any other in- 


different perſon.” But now, it may be Who 


worth our while to enquire, which of 
theſe three ought to be preferred, ſup- 
poſing them all to be willing at the 


ovght to 
to be pre« 
rerred in 
accepting 
under pro- 


ſame time to accept, and pay a bill un- 


"on EIT 


In the firſt place, then, if there be any 
perſon in the place where the bill is pay- 
able, who hath orders, either from the 


| perſon 


* 
4 


eee 


| 4 ein elt, t0:be placed to amp; that chat is, B& 
1 * doth not deſign. to rede for his reim: 


burſement; but is to place the payment 
to accompt of the drawer, and-by.the, 
proteſt. reſerves. to him recourſe. againſt 
debit fot aba e 1 a 


* 3 ir happens, "if tho. per: 
72 fon on whom a bill is drawn inſerts in 

. his acceptance, Aeteptod freely, or, U nder 
La _ prateff; which is done in two. different 
caſes;. Firſt, when a bill is drawn for ac- 
tount af ſome, particular perſon who 
| hath no effects iii the accepter's. hands, 
ws he hath ſoine expectation of having 
. proviſion by the time of the bill's fa 
ling due: and, by accepting in this man- 
ner, he declares, That, in caſe the ex- 
_ peed fund comes to his hand, he pays 
the bill freely, agreeable to tlie terms in 
which it is drawn; buit, if the fund dot 
not anſwer, he pays it for honour of the 

drawet, and keeps him bound for his 

reimburſement. The ſecond caſe is, when 

on an hath effects of that n 
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for whoſe account the bill is drawn, but 
hath got no orders from him to accept 
ſuch a bill; in that caſe, he accepts in 
theſe terms, under an uncertainty whe- 
ther he may receive orders or not: by 
which is ſignified; That, if he receiveth 
orders, be pays it freely in the terms it 
is drawn; but if no orders come, then he 


pay it under * for honour of the 


2 

2 HAVE mene aid has any one who 
hath a mind may have the privilege of 
accepting a bill under proteſt, whether 


it be the perſon upon whom it is drawn, 


the bearer of the bill, or any other in- 


different perſon. But now, it may be Who 


worth our while to enquire, which of 
theſe three ought to be preferred, ſup- 


poſing them all to be willing at the nodes peo: 


ſame time to n and pay a dt un- 


1 


Ix che 6 as . if there be any 
perſon in the place where the bill is pay- 
* who hath orders, either from the 


yu. "> perſon 


ovght to 


ala,» a 


rerred in 
accepting 


= a ba aA 5 * 17 

bdberſon for #hoſe account} the- bill t 
= x 2 = - nr hn the: drawer by that per- 
ſion's direction, he who hath ſuch ors 


IJ - + ._ aa he for whoſe account it is drawẽn 
I the maſter} and may order himſelf t 
be kept from harm neee he plea- 


1 a uy 7% pay ch | q E. 
* 5700 hies un, li nt: amibt 


k 2 1 18 1 F At Er; a Fx nt 
. esd, Ir any one hath orders from 


eee the drawer for his account, he ought to 
phe preferred to any AIR hath 
| Wn N 585 — _ REL Wi 22 r W 


* 1 thethindplace, 5 
= - the bill is dromo affersto \accepe-ir- wt 
me form laſt mentioned, viz; freely or 

Anger pooteſt, he ought'to be preferred, 
ten. becauſe of the probability there is of 
_ dope paying it freely when it falleth due: 
= — © and even although he ſhould accept it 
— to be placed to accompt, yet he ought 
tdi be preferred; becauſe by that means 
=. be ſaves to the drawer the charges of 
3 deeturping the bill, andeonſequently.doth 
e more advantage than ar 


. * r . "A 
FIFTY w 4.64 | "x Wo 7 ; . 7 
” _— ” 5 


* 


ders is to be preferred 10 all others; be - 


* 
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ny other; who might need * recourſe for 


2 0" eee E 


— mh * whom the bill 
is drawn will accept on no other terns 
than under proteſt for honour of the 
drawer, and if at the fame time the 
bearer be willing to accept it himſelf, 
likewrays for honour of the drawer; then 
the bearer is to be preferred, and next 
to him the perſon on whom it is drawn, 
and after Aim apy u pg pron 
pe Gas BUT; £41) 

ol dhe! 65 — FR man Sa 15 wit 
—— to accept for honour of the drawer, 
ought to be preferred to one who is wil-- 
ling to accept for honour of the perſon 
who paid the value; and again, he who 
is willing to accept for honour of the 
or 1282 ag Ry is to be pre- 

gt OM» 20 N 8 ferred 
8142 


1 0 Devlarg, ue Pe po eee competat 
adn hoc ordine : Primo, Competit illi qui yult ſolvere libere, 
*quifquls ine fit ; hic enim prefertur omnibus volentibus ſolvere ſu- 
pra ptoteſtum. Sedo, Competit illi qui debet cambium recipere, - 

Tertio vero loco, Competit illi cui facta eſt tracta. Scace, 
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4: 471 my 
ferred CTR would accept for ho- | 


Nour of an e r ne Gin 414 
1 


* + Stone ce will ets i 
nour of a firſt indorſer, ought to be pre- 
ferred to one who would accept for ho- 
nour of a pgferior indorſer; and the rea- 


ſon of all this is, That that perſon ought 


always to be preferred, who by his ac- 
ceptance extinguiſheth the eee 
beer 1 — ah Oo fore #745 | 


P : 
WT 4 ws | „ 1 
437 Ait g 


a 
* 4 18. 1 


* although a man 0 n a - 
bill under proteſt, by his ſo doing frees 


that perſon for hoſe honour he doth it, 
and hath juſt and legal recourſe againſt 


him, notwithſtanding of its being free- 


ing a debitor without his 'Own conſent, 
becauſe it is ſuppoſed to be done before 
he knoweth any thing of it; yet if one 


who is willing to pay a bill under pro- 


teſt for honour of any concerned, advi- 


ſeth that man for whoſe bonour he is to 


do it, and receiveth his anſwer, intima- 


ting, that he doth not incline it ſhould 


be . in ach a _ l fay, as that, he 


— 
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aught mot to pay it under proteſt; ind 


if he does, he would have no recourſe 
by an action againſt the perſon n. 
ee 8 pays it 0 a). 


- Warn the drawer of a bill is public 


* ly known to be bankrupt, it is not law- 


ful for a man to accept his bills, either 
freely, or under proteſt (50. And the caſe 


is the ſame in accepting under proteſt, 


for honour of the perſon who paid the 


value; or for honour of any indorſer, af- | | 
ter his bankruptcy is publicly known; 
becauſe that would be giving an oppor- 


tunity to favour the bearer, and thoſe 


who are bound to him, to the prejudice 


of the drawer's creditors, which if they 
diſcovered, they could revoke all deeds 


2 i Tavs 


f 


* 6.0 Nam D ſabere, ignorante &. ioyito debitore, 


quando debitor non eſt preſens, et non prohibet; ſed fi adfit, aut 


prohibeat, male iſte erg a et ob id nulla ei acquiritur aQio 


{ b )- Declaro, quinto, Ut paſt habitam notitiam, ſevpublicam 


vocem et famam, de decoQione trahentis debitum, nemo poſkt illam 
waddam acceptare, nec libere, nec ſuper proteſtu. Scacc. 


* 
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 Fnvs-Thave:confidered: both che ben; 
ſons and manner of accepting bills un- 
der proteſt; and ſhallj in the next place, 

inquire, Whether a perſon who has once 
accepted a bill of exchange hath it in 
his power to retract, and if che drawer 

n after the bill-is eee | 
| enen nom 137 . 
Fonewho + A»t0 the fi, As the acceptance is an 
th ac- engagement to pay the bill, the queſtion 


= is 48 19 Know, Whether a man who hath 
his power 
doretrac. 


accepted has it in his power to retract, 
either becauſe he hath not received the 
fund expected, or betauſe the dra wer 
having failed, or perhaps becauſe he hath 
got pofierior orders, countermanding the 
conv 90 * e other reaſon he may 
e Ben —— 


Inn coneral Ee is That a a man — 
hath once accepted a bill cannot retract, 
nor prevent Bis being obliged to p pay 
200 Aru ne cafe ae proviſion, or 

n eee ey 8 


1 (a) — b acceptavit 3 Cambii 
pallit paevitere; et recuſare eurum ſolutionem, pracſertim G, poſt 
trauſmiſſas ad ſelitteray, is qui litteras facit decoxerit? Reſpondeo, 


— 0-0 IF o&. 


* 


c=_ = «- I”. ons. 


XY. I ITY I I. 


: 


195 


EXCHANGE; | Ov. 


was not well aſſured of having it indue 
time, it was in his on power not to have 
engaged himſelf; but, having once en- 
gaged himſelf by his acceptance, it is to be 


preſumed that he truſted tothe faithofthe 
drawer, whoſe circumſtances he either 
did or eee before wn 


engaged 0 a. 


*. eo lee mnt iis mated 
er to countermand payment, after the 
bill is accepted; nor would it be to any 
purpoſe if he did, becauſe then the cir- 
cumſtances are altered, and quite diffe- 
rent from what they were before accepts 
ng. | p 
THEY OTE) ME 4023, 2 
Bur now, notwithſtanding of this 
general rule, there ſeemeth to be one 
caſe, which may be called an ann 


= —'# 


eee 22 


| | 46,44 f Ip 
Oed, accyptatis_Litterix, bon poteſt iarum ſolotionem recuſkts, 
quamyvis debitor decoxerit. Scacc. 


J] Quicum alio contrahit, vel — rel rn. 
rus con ditionis e jus. 
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Is a bill of exchange be drawn im- 
mediately before the dra wer happeneth 
to turn bankrupt, and has been ſent in 
any extraordinary manner to procure 
acceptance ſooner than it could have 
been done, had it been ſent by the com- 
mon and ordinary conveyance, ſo that 
the drawer's bankruptcy might have 
been known before the acceptance; in 
this caſe, I fay, the accepter may juſtly 
be freed; and diſcharged from his ac- 
.ceptance, becauſe he was ſurpriſed, and 
brought into the ſcrape by a kind of 
fraud and cheat, which is condemned 
* nn. Iu; en Its. 


Ws WI ſee 3 a different So 
ſtances will alter the nature of a tranſ- 

_— action, ſo far that it may be determined 
= according to equity, without keeping 
= up to the rules of ſtrict law ; and eſpe- 

eially in commerce, where equity, and 
the practice of merchants, is more to be 


IS | obſerved than the letter of thelaw. And. 
| + now 


"LA . 
tio non erit, et juſta cauſa eſſe videbitur, judicium dabo, e. 


EAN G r, Ge. 161 


now that we are upon this ſubject, there 
4s a cafe which actually happened, and 
conſequently may happen again in the 
way of commerce; and which, by its 
circumſtances, gave: occaſion to retracdt 
after acceptance; wherefore it may per- 
haps be worth . to conſider it in this 
placts!. 7 


4 4 4210127 A nen WY 

| tn is to be obſerved then; that there 
is a practice. which hath prevailed very 
muc h in all trading places, that when 
bills are preſented for acceptance, in caſe 
the perſons upon whom they are drawn 
be from home, or not at leiſure to accept 
forthwith; the bearers have been in uſe 
to leave them till next day, and ſome- 
times for two or three days, when the 
perſons upon whom the bills are drawn 
are men of ſufficient credit. It is this 
practice which gave occaſion for the 
two following caſes ; becauſe, during 
the interval of time that the bills were 
left with the perſons upon whom they 
were drawn, they had advice of the 


drawer being broke; andas they had ac- 
| X tuall7 
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tually written upon the bills, Accepted 
ſuch a- day, but had not delivered them 
back to the bearers, they pretended to 
diſengage themſelves from their accep- 
_— bur * different methods. 1 


/ Tus firſt delivered back the bill, but 
ee out the acceptance which he 
had written upon it, which gave occa- 
fon for a proceſs: The bearer maintain- 
ed, That the perſon upon whom a 
bill of exchange is drawn, having once 
written upon it the word Accepts, could 
not lawfully retract, or fcratch out his 
acceptance; and that he was thereby as 
much bound to pay it, as if he had not 
eraſed it; building upon this maxim of 
law (a). And indeed, I am of opinion, 
that this would have been a ſufficient 
plea in Britain, by reaſon of an act which 
1 had occaſion to mention when treat- 
in 8 of muntes r * i 


Tur perſon upon whom the bin; was 
drawn 


G 8 
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drawn alledged in his defence, That 
the engagement of accepting a bill was 
not complete until it was actually deli- 
vered back to the bearer; that till then, 
he was maſter of his own ſubſcription, 

and might diſpoſe of it as he thought 
proper, either by retracting from it, or 
eraſing it as he had a mind ; building 
upon this maxim (a). And, in effect, he 
was aſſoilzied and diſcharged from his ac- 


ceptance upontheſe grounds: That, when 


two perſons are engaged in a contract, and 
the one hath actually ſigned in preſence 
of a notary- public, yet he hath it in his 
power to eraſe or cancel his own ſub- 
ſcription, ſo long as it is not ſigned alſo 
by the other party; and therefore it was 
determined, that, ſtill with better reaſon, 
a man who is maſter of his own ſub- 
ſcription, may cancel it in what manner 
he pleaſeth, ſo long as it is in his own 
ality.” | | | 


Tavs was that affair decided, though 
X 2 a, 5d 


(a) Fallit haec regula, ex cauſa ſupervenienti, vel de novo ad 
notitiam pervenienti. 


* 
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Lam afraid, that an Exgh/b judge would 
have declared in favour of the bearer ; 
and I muſt acknowledge, it ſeems to 
have been a hardſhip upon him, when 
we conſider, that it was owing ta a piece 
of civility, to which, he was no other- 
ways obliged than by common prac 
tice, that the bill was not in his poſſeſ- 
ſion accepted, before the accepter had 
e of te frawer's failing, 


In the 18 caſa I propoſed. 0 men- 
tion, the accepter, it ſeems, either did not 


* think of cancelling his acceptance, on 


did not imagine himſelf ſafe to do it; 
and therefore thought proper to tell the 
bearer, when he came ta demand back 
the bill, that it had fallen by, and deſi: 
red him to ſend for the ſecond bill; no 
doubt, with this view, that he might 
thereby procure à delay, and then the 
drawer” s bankruptcy would be public, 
which would be a ſufficient ground for 


him ta refuſe acceptance. 


FOE bearer my not ſatisfied wich this 
,  ._ conduct 


9 * — — 2 1 - © 


the judge, that his keeping up the bill | 4 
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conduct. and therefore raiſed an action 
againſt him, which he carried, and pro- 
gured ſentence; it being the opinion of 


implied a tacit acceptance, and in con- 
ſequence thereof the perſon upon whom 
the bill was drawn was condemned ta 
pay the money. 


Tuis ſentence ſeems, in my opinion, 


to be better founded than the other, and 


is agreeable to a maxim of Scaccia s, Ac- ' 
ceptatio fit tacite per en et W 
litterarum. 


; So much for the ir head ot 1 ; 
and therefore we come next to conſider, 
Whether the drawer of a bill of ex- 


change is freed from his engagement 
after it 18 accepted. 


I am ready to imagine, That the bank- Nee 


of a 
ruptcy of ſome accepter hath given the -" 


firſt riſetothis difficulty, and conſequent- change is 


Iy been the occafion of the queſtion ; be firm * 


his en- 


(aſe, | if the drawer 1 is free after accep- gzgement 


after it is 


tance, accepted. 
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tance, it would follow, that, in caſe of 
the accepter's failing, the bearer would 
run the riſque; but if the drawer be not 
freed by the acceptance, then, in caſe of 
the accepter's failing before the bill. be 
paid, it would be upon his riſque and 

2 


* q — 
- * 1 - 1 af ' 2 d 5 * a 4 F : 
=- * 0 " N Y — 
g * 


» A 


Tuxkr have been two different opini 
ons about wis nn 5 
| d 
. Taz Fry is, That the drawer Fee) tq 
be looked upon as liberated from his en- 
gagement by the acceptance of the bill: 
and thoſe who have embraced that opi= 
nion maintain, That the bearer having 
taken a promiſe of payment from the 
perſon upon hom the bill is drawn, by 
Bis acceptance, hath, by that tranſaction, 
made a kind of new contract, diſſolving 
the firſt obligation entered into by the 
drawer; for which they produce a quo- 
tation from an author frequent tly men: 
| nts in this wennn (a). 
1 „ 


5 
& 4 (444 04 4 


n 


* 
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Bur the ſecond opinion, viz. That the 
drawer is not at liberty after the bill is 
accepted, but remains ſtill bound until 
it be fully paid, hath prevailed, being 
embraced by the beſt authors, and con- 
firmed by the judgment of the moſt ce- 
lebrated courts of judicature (a.) | 


Axp the reaſon of this opinion and 


judgment is, that the acceptance is no 


new contract betwixt the accepter and 
the bearer, to whom the payment ought 
to be made (as was alledged,) but only 
a part of the firſt contract made at draw- 
ing the bill; for the bearer doth not 
take the acceptance, but upon condition 
that the bill ſhall be paid: whence it is 
plain, that the bearer doth not abſolute- 
ly rely upon acceptance of the bill, fince 

| | Aa 


: " 


promitto tibi loco Titi, Titius erit liberatus; quia qui eligit u- 


num debitorem, pro alio novate videtur, &c. Scacc. 


(a) Quaero X. Numquid debitor cambit Ge liberatus eo iplo, 
quod ille cui mittuntur litterae ſolyendae acceptat illas litteras ? 


| Reſpondeo, Debitorem, qui litteras fecit, non elle liberatum, &c. 


af ipſac litterae ſint realiter ſolutae. 
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the contract was made before with The 
drawer, who is the firſt debitor, and 
| Aken ound ung She bill be paid. 


| 


Aue! v * : 
2 ls by not wars va wr vg * it e 
in caſe the bearer had been negligent in 
procuring acceptance, or had taken any 
limited acceptance, (as I had occaſion 
to obſerve formerly); for then the perſorn 
by whaſe fault the damage happened, is 
to run the riſque; but provided the 
bearer doth. his duty, then the drawer 
muſt be bound, and liable until W | 
ment be e. beit 0 
Tu next thing ps to. bei ac 
| xe into is, Whether the accepter of a bill 
of exchange may pay it before it falls 
due, contrary to the inclination of the 
bearer; which queſtion doth not ſeem to 
have been fully handled by any of the old 
Writers upon exchange, notwithſtand- 
ing that the frequent riſing and falling 
af money in ſome countries gave occa- 
Fon to toſs it among traders, and eſpe⸗ ; 
cially during the late confuſions ih Eu- 


rope, 0 that pernicious commerce of 
5 W 85 


* . „ — he. „ mY ern. 1 . 7 


* 
* 
* 
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ftockjobbinę g. particularly in Francs, 
where a man was not ſure of. aſcertain- 
ing the value of his ſpecies for three 
days ſucceſlively: Wherefore we {ſhall 
endeavour to conſider this affair agreea- 


bly | to the principles of exchange alrea- 
dy laid down, and come directly to the 


queſtion. 


Tnobe who are of opinion, that the 


accepter may pay before the bill fall 
due, whether the bearer incline or not; 
found their argument upon that part of 


the law de verborum obligationibus, where 
Upian ſays, that there is a difference be- 


iwixt/ an incertain and a certain day: 


which differente appears from this, that 
what is promiſed upon a certain day 
may be paid immediately; becauſe all 
the time intervecning berwixt the pro- 
miſe and payment is in the option of 
the debitor ; but a man who promiſes 
upon ſuch a condition, or when ſuch 
a thing ſhall be done, if he gives what 


he promiſed before the condition is per- 
-4 Y formed, 


,” 
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formed, FR cannot oper be cad to 
fulfil his promiſe. r 


Tur draw the ſame ene from 
another part of the law, where Celfur 
ſaith, that what is promiſed upon a cer- 
tain day may be given immediately, 
becauſe the debitor | hath it left in his 
option to pay when he pleaſeth (a). 


Tabor who are of opinion, that the 
beaver cannot be obliged to receive pay. 
ment before the bill falls due, build up- 
on another maxim in law, from which 
the doctors draw this maxim, That the 
debitor cannot free himſelf, by his offer- 
| ing to pay in a place and at a time which 
it would be improper and ineonvenient 
for: the ator G0. N | 


Tnar we way come to o ſome resolution 
| about 


ah nnn vel ſtatim dari poteſt ; 10 
| cam xi eee eee al len raten libe rum relin- 


wm 
() 'Hujuſmodi ebligui debitori non — offert enim in: 


8 
* 


1 
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about theſe two opinions, and reconcile 
thoſe parts of the law, which, at firſt 


view, may perhaps ſeem oppoſite, we 


muſt follow the ſentiment of a commen- 
tator a/ upon that paſſage laſt mention- 
ed, and of Monſieur Faber in his cod. . 


who ſay, That if the time be made ei- 


ther in favour of the creditor, or for be- 


| hoof of both parties, then the debitor 


cannot pay before the time, but muſt 
wait until the debt become due, that ſo 
he may diminiſh nothing from the right 
and privilege of the eee 


Now, by applying this lll to a bill 
of exchange, which is a contract made 
for the mutual benefit of both parties 
contracting (as I have had occafion to 


ſhew at large, all the conditions of the 
time and place are in favour of both; ſo 
that the bearer, who derives his right 


and title from the perſon who paid the 


yalue, (as I prove formerly), cannor be 
Y- 3: obliged 


a) Bartholm, + Lib, 8. tit. 3. defin. 14, 
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= obliged to receive the payment ſooner 
than the time limited by the bill. 
Tuus Monſieur ns in explaining 
that. paſſage: formerly mentioned, lays, 
that the difference betwixt a certain 
and an incertain day is only meant for 
repetition. of a ſum paid before due, 
which they call, condiftio indebeti, but by 
no means to obliy ge the creditor to receive. 
payment before the time, when he 18 
pot willing, and foreſees an ene 
to himſelf by n "OR? 


$% 


BuT . on the other havd, im me- 
WO diately when a bill falls due, although 
_ the bearer i is not obliged to demand pay: 
E ment nor proteſt until the laſt day, of 
_ = gracea allowed by the cuſtom of the place. 
= - - where he reſides, yet be may be obliged 
Wl: ; to receive payment, becauſe if it be in his 
option either to do diligence or not, 
I To allo the accepter has the liberty of 
x freeing. himſelf as ſoon as the time is 
1 come that he could have been forced. 
== by 
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Ir it ſhould happen chat the bearer of 


the day of its falling due, which is tre- 
quently. the caſe, eſpecially when the bill 
is payable to the order of him who gave 
the value, who perhaps has ſeat the firk 
for acceptance, while the ſecand is ne- 
gotiated, and indorſed by ſeveral hands, 
(which practice has been already ex- 


plained) ; ; or if the bearer ſhould 'refuſe 


to receive the money, when offered. in 
that caſe, the accepter may conſign the 
money, under proteſt, after which, if 
there ſhould be any diminution of the 


ſpecies, it would be upon the bearer's 


riſque and peril (a). Which practice hath 
been often known, and eſpecially in 
France, where the value of money has 
been ſomiimes pretty precarious: and 
the way there is commonly for a judge 
to put the ſeal of the juriſdiction to 


which he belongeth upon the bags, and 


then to depoſit them in the hands of the 
perſon who conſigns. But in fuch a caſe, 


(a) Obſignatione totius pecuniae debitae ſolemniter Ede, libe- 
rationem contingere mazifcſtura eſt, | | 


a bill-of exchange doth not appear upon 


59 
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obli ged to receive the payment ſoonex 
than the time limited by the bill. 


In vs Monſieur Coles in explaining 
that paſſage formerly mentioned, lays, 
that the difference betwixt a certain 
and an incertain day is only meant for. 
repetition of a ſym paid before due, 
which they call, condidtjo indebeti, but by 
no means to obli; ge the creditor to receive 
payment before the time, when he 18 
not willing, and foreſees an inconvenience 
to himſelf by receiving it. 


Bur XG af on the other hand, imme- 
diately when a bill falls due, although 
the bearer i is not obliged to demand pay- 
ment nor proteſt until the laſt day of 
grace allowed by the cuſtom of the place 
| where he reſides, yet he may be obliged 
to receive payment, becauſe if it be in his 
option either to do diligence or not, 
ſo allo the accepter has the liberty of 
tieeing himſelf as ſoon as the time is 
come that he could have been forced. 


FP 
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Ir it ſhould happen that the bearer ob 

a bill of exchange doth not appear upon 
the day of its falling due, which is tre- 
quently the caſe, eſpecially when the bill 
is payable to the order of him who gave 
the value, who perhaps has ſent the firſt 
for acceptance, while the ſecand is ne- 
gotiated, and 1ndorſed by ſeveral hands, 
(which practice has been already ex- 
plained); or if the bearer ſhould refuſe 
to receive the money, when offered. in 
that caſe, the accepter may conſign the 
money, under proteſt, after which, if 
there ſhould be any diminution, of the 
ſpecies, it would be upon the bearer's 
riſque and peril (a). Which practice hath 
been often known, and eſpecially in 
France, where the value of money has 
been ſoriimes pretty precarious: and 
the'way there is commonly for a judge 
to put the ſeal of , the. juriſdiction to 
which he belongeth upon the bags, and 
then to depoſit them in the hands of the 
perſon who conſigns. But in ſuch a caſe, 
the 


(a) Obſignatione totius pecuniae debitae ſolemoiter facta, libe- 
tationem contingere mauifcſtum eſt. 6 
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' the perſon who conſigns ought to tas 


particular care to ſee the bags ſufficiently 
ſealed, ſo that they may not be broken 


up, becauſe that would occaſion the con- 


fignation to be declared void and null, 
and the conſigner would be deprived of 
the benefit he expected from it, which 
was the caſe of certain merchants of the 
city of Lyons: and as this ſtory may per- 
haps be worth rehearſing, in order to 
put every one upon their guard in the 
courſe of buſineſs, I ſhall give it as 
related by Monſieur 2 in his 7 
ſtory, thus 1 


| 


CERTAIN ne of the city of 
Lyons being indebted to the Marquis 
D' Alegre, they conſigned the ſum due 
in the manner above mentioned; and the 
bags not being ſufficiently ſealed upon 
the binding and ſowing, ſome body opened 
them, and rook out the money, which 
they made uſe of as they thought proper; 
and when it came to be called for, they 
returned it into the bags, as if it had not 
been meddled with. But the bite was ſoon 


diſovered, 


% 


ſpect to the bearer, that he may not ex- 


poſſeſſion of, or having the bill in his 
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diſcovered, by finding in the bags ſome 
pieces of filver of a coin poſterior to the 
time of making the conſignment ; ſo that 
the perſons who had the money depo- 
fited in their hands were decerned to 
pay it, together with the intereſt, with- 
out the leaſt regard had to the conſigna- 
tion. 


I cows, in the next place, to inquire 
what qualification is requiſite to intitle : 1 
a perſon to demand payment of a bill 
of exchange. 


THis quality is neceſſary, firf, with re- ed I 
qu 


tion is re- 


act payment without a juſt and law- — 
ful title; and, next, with reſpect to the — 
accepter, that his diſcharge may be va- il. 


lid and ſufficient. 
W1TH reſpect to the bearer, his bare 


cuſtody, is not ſufficient to entitle him 
to exact the payment; but his title muſt 
be ſolid and lawful, without which 

, he 


16% A r of 


he hath no manner of right to demand 


* 
+ Þ 
4 P 4 


7 Ti Is cli is more or leſs ehe 
1 according to the different places where 
the bills are payable * for the general 
rule is; that to make a man the lawful 
bearer of a bill. and conſequently to give 
him a juſt title to demand the payment; 
it is ſufficient that the bill be made pay- 
able to him, either by the text, or by an 
indorſation of the perſon to whom it is 
| 3 in the text, or by a ſucceſlive 

ndorſation of ſeveral perſons, through 


. © whoſe hands it may have come, pro- 
- vided the laſt indorſer hath made it 


_ payable to that perſon who demands 
the payment, or that there be a transfer 
made by him to whom the bill is pay- 
able, either in the text, or by procuration, 
or by a formal aſſignation; and even 
; although theſe orders or indorſat ions be 
not upon the ſame bill which is aecep- 
ted, yet they are ſufficient, becauſe the 
firſt may be accepted, and the ſecond 


may be indorſed, and e contra. Yet ſtill 
| „ 


Cx 
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me bearers title is good, and 4 dit 
charge upon any one of them is valid; 
becauſe the firſt and ſecond are not two, 
but one and the ſame bill, or, as it were, 
authentic copies of each other, and made 
for one and the ſame purpoſe. 55 


Tux reaſon why it is neceſſary that the 
bearer of a bill have a title conveyed to 
him, in one of the above-mentioned 


manners, before he can exact the pay- 
ment, is this, That the 8 who paid 


the value is the firſt and real proprietor, 

and he having put another in his place, 
by making it payable to him, none elſe 
can exact the payment without the con- 
ſent and order of this laſt, or of ſome 
one who hath derived a juſt right and 
title from him in the manner above 
mentioned (a). 


| In, order to the better underſtanding 
of this affair, and that I may omit ne- 
MWg to make it as clear and diſtinct as 


2 poſlible, 


22 (a) Quod autem alicui debetur, alius fine voluntate ejus non 
potelt jure exigere,_ 
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poſſible, it may perhaps not be impror 
per to relate, in this place, a difference 
which happened a long time ago, and 
N preciſely to hit this queſtion. 


0 Jacob Vas of Hamburg b (who had 
alſo the name of vimon Martin drew a 
bill of exchange for 3000 livres, dated 
zoth October 1677, upon PH Mar tin of 
Paris, payable at 4+ uſance, to the or: 
der of Bernard Guiſe merchant in Ham- 
lu: gh, for value received of him. This 
bill was ſent to Paris to one Henry bare 
chaux, in order to get it accepted. It was 
accordingly accepted, and ſent back to 
Bernard Guiſe, to whole order it was pay- 
able. This Guiſe, who had paid no va- 
lue for it, and, therefore pretended, no 
claim or title to it, returned it again to 
Narchaux, who had got it accepted: and 


be now for a ſecond time having the 


bill in his cuſtody,” and pretending to 
be creditor of one Manuel Martin“ 8, who 
had ſent it to him the firſt time, thought 
proper (in order to entitle him to de- 


Hand the pay ment) 0 cauſe indorſe it 


wr» > 
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to himſelf, by an unknown hand, in 
name of Bernard Guiſe, to whom it ap 
peared to belong; and afterwards pur- 
ſued Philip Martin before the conſuls &, 
in order to have him condemned to pay 
the bill, by virtue of his acceptance; 
Philip Martin, the accepter, who had 
been informed of the w hole affair,, who 
- owed nothing to the drawer Jacob Var, 
alias Simon Martin, and who perceived 
that the bill had been drawn on purpoſe 
to impoſe upon him, maintained that 
the indorſation was counterfeit; that 
Bernard Guiſe had neither ſigned it; nor 
given the value, and did not ſo much as 
eee to have any title to it; and there- 
ore that it belonged to the drawer, and 
conſequently was not valid; becauſe he 
owed him nothing, -and had no provi- 
ſion made for the payment; Theſe rea- 
ſons, it ſeems, were not ſuthcient to have 
weight with the conſuls ; and theretore 


* paſſed ſentence againſt him upon 
2 2 | the 


rue honelt ſubſtantial eitirens. 
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the 23d March 1678, which obliged hiat 
to appeal. 


BarcHarsx, in his defence againſt the 
appeal, produced a conſent of Bernard 
Guiſe, to whom the bill was made paya- 
ble; and beſides that, two declarations, 
one from the drawer, acknowledging 
that Manuel Martin had paid him the 
value, and another to the fame purpoſe 
from the ſaid Manuel Martin: and, upon 
theſe two evidences, he did not ſo much 
as deny that he had cauſed indorſe the 
bill by an unknown hand, but main- 
tained, that he had a juſt title to cauſe 
indorſe it, in name of Bernard Guiſe, by 
any one he pleaſed ; and for this he had 
the ſentiments of ſome merchants of 
conſiderable reputation upon his fide. 
But the greateſt and moſt experienced 
part of the traders were of a contrary 
opinion, and maintained, That it was by 
no means allowable for one man to ſign 
another's name (4) — That that would 


{ a ) Quid fit falſum quaeritur, et ridetur id elſe ſi quis alie« 


mm chirographum imitetur. 
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_- be a mean to introduce falſity and cheat- 
ry into commerce, and ſo render its ſe- 
curity very precarious :—That the com- 
mon practice of merchants was, that a 
bill of exchange, not indorſed by the 
perion in whoſe favour it is drawn, 
could not be paid to any other but to him- 
felf; and that if he would not receive 
the payment, nor paſs his order toanother 
by indorſation, becauſe he had not paid 
the value to the drawer, that in that caſe 
the bill became void and ofno effet:— 
That the conſent of Bernard Guiſe was 
not capable to transfer any right or 
title, ſeeing by his own acknowledge- 
ment he had none himſelf; but it is ab- 
ſurd to ſuppole that a man can convey a 
right to another which he never had 
himſelf, neither could it render an or- 
der juſt and true which was falſe from 
the beginning (a); and therefore Bar- 
chaux could receive no title or right by 
virtue of it That the drawer's declata- 
tion was falſe, and contrary to what he 
had 


(a) Ex ivitio falſi commiſk juſta poſſeſſio non paratur. 


4 
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had declared in his letter That Mane! 


Martin's declaration could not be in the 
leaſt taken notice of, becauſe that would 
be admitting him as an evidence in his 


own cauſe, which is contrary to al 


manner of law and juſtice. 


Fox all theſe reaſons, there was an ar- 
reſt paſſed upon the 18th July 1679, re- 
voking the ſentence of the conſuls, and 
diſcharging Philip Martin from the pay- 
ment of the bill. And certainly it was 
moſt juſt, ſince it was made appear, by 
undoubted proof, that the property of 
it was not transferred out of the dra werꝰs 
perſon, by his having received the value; 


and that the accepter was not any way 


ijndebted to him, but only had been 
brought in through a trick to accept, 
expecting proviſion for the payment 
betore it fell due. | 


a Bur na notwithſtanding of the ge- 
neral rule propoſed, That the bearer of 
2 bill of exchange ought to have it made 
payable to him in one of the above- 

mentioned 


* 


r 
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mentioned manners, in order to give him 
a juſt title to demand the payment; yet 
there ſeems to be one exception from it; 
viz. when a man to whom a bill is pays 
able hath tailed, -and his creditors” are 
put in poſſeſſion of his effects. in that 
caſe. it he was the proprietor of the bill, 
the truſtees for his creditors may laws 
fully exact payment; or, if it was only 
in truſt, the perſon for whote account it 
was remitted may diſcharge it: but then, 
it is uſual, in that caſe, to interpole the 
authority of a judge, to prevent all man- 

ner of diſputes that might happen 4 
terwards. 


- Be$1DEs this exception, we may fur- 
ther obſerve, That there are fome parti- 
cular cities, where the general rule is re- 
ſtricted, ſuch as Venice, Florence, Nous, 
and Bol/an, where, by certain regulatt- 
ons, and long practice, which hath now 
the force of a law, it is diſcharged to 
pay bills of exchange by virtue of a 

ſimple order or indorſation; but it is ne- 


nm either that the bills be payable 
directly 
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directly by the text to the perſon wha 
is to receive the payment, or that thoſe 
to whom they are payable ſend along 
with the bills a procuration or factory, 
conceived in certain preciſe terms, with- 
out which the bearer cannot exa& the 
payment, nor cauſe make a legal pro- 
teſt for non-payment ; becanſe, in caſe 
of the want of ſuch a procuration, the 
payment is not refuſed through any fault, 
either of the drawer or accepter, but by 
2 prohibition of the law of that place 
where the bill is payable, to which the 
bearer is obliged to ſubmit: and beſides, 
by the regulations of theſe places, all nota» 
Ties and officers of juſtice are diſcharged to 
proteſt any bill fornon-payment, unleſs it 
be payable to the bearer, either in the 


text, or by a nn in the form 
preſcribed. | 


I have heard it obſerved indeed by 
ſome, that this practice was firſt intro- 
duced at Venice, merely by the avarice of 
the bankers, that they mighr thereby 
enhance their commiſſion and charges, 
which 


P 
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Shieh is is probable enough; but as the 
Jong p ractice is how turned into a law; 
there 15 no help for it, and it is abolute- 
ly neceſſary for all who take bills of ei- 
change, to be informed of the laws and 
euſtoms of thoſe places where they are 
payable, in order to prevent inconve- 
nienctes; 


Witit hath'beeh Hitherto Kid, is on- 
Ay with reſpect to the juſt and legal title 
neceſſary for demanding payment of a 
"bill. But now we muſt alſo add one 
tonfideration -with reſpect to the validity 


df the diſchiarge ; and chat is, That the 


perſon who pays it ought - tobe aſſured, 
that the perſon to whom he pays is real- 
y he to whom it is payable; either by 
the tet, or by an inderſation; and alſo, 
that the indorſation be true and not coun- 
terfeit: for, it he ſhould pay upon a falfe 
order, or to 4 perſon who had falſely aſ- 
:ſumed the name of him mentioned in 


held as ſufficient, but he would be o- 
Vliged to pay it a ſecond time, to the 


dhe itidorſation, the payment would not 


Validi ity 
of te 


charges 


A a juſt 


difs 
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juſt and lawful bearer of the bill; which 

hath been a long practice among mer- 
chants, and confirmed by ſeveral ſenten- 
ces of Judges: . - 


Now, il " 4" "BOY bills are 
3 payable to perſons reſiding in the 
lame place with thoſe upon whom they 
are drawn; ſo that the man who pays, 
either knows, or hath immediate acceſs 


pays it; in which caſe he is in no dan- 
ger. But when a, bill of exchange is pre- 
ſented by an unknown perſon, demand- 
ing payment of the contents, it is neceſ- 
ſary to oblige hi m to give ſurety, or elſe 
to get ſome per ſons of probity in the 
place to acknowledge and atteſt him to 


be the very perſon to whom the bill is 


. payable, that fo the accepter may be ſafe 
at all hands. 


Bor now, as it frequently happens, 
"(har bills of exchange are drawn pay- 
.able to perſons who are going them- 
elves to the place Wages they are to be 


paid, 


to be informed, about him to whom he 
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paid, either in the way of trade, or per- 
haps to travel for diverſion, &c. and 

who have no acquaintance in thoſe parts, 
and conſequently cannot get themſelves 
atteſted to be the juſt and legal bearers 
of the bills, I muſt here obſerve what 
is the common practice of merchants in 
theſe caſes, and is what hath very often 
happened to myſelt, both in my 
and paying ſuch bills, | 


FIRST, the Aer when he delivers 
the bill to the perſon in whoſe favour it 
is drawn, at the ſame time gives him a 
letter of advice, which he is to deliver 
when he preſents the bill: then the draw- 
er ſends by the firſt ordinary poſt, &. 
an exact copy of the letter he gave along 
with the bill, and confirms it by a new ' 
advice, in which he deſcribes the perſon ' 
in whoſe favour the bill is drawn as 
exactly as he can, by his age, complexi- 


on, features; clothes, &. ſo that, when 


he preſents the bill, the perſon upon 
whom it is drawn hath only to com- 


me the. two letters, and obſerve whe- 


Aa 2 ther 
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ther the bearer anſwers. to the deſeripꝶi: 
oh ſent-him by his friend; and, finding 
all to agree, he thence concludes, that he, 


is ſafe to pay the bill. And indeed: where: 


ſuch precaution is taken, though it may 
be roſlible, yet it is not very probable, a- 
man can be impoſed upon: and though 
believe there have been very fe (if a. 
ny) inſtances of it; vet it is ſtill the ſa- 
feſt and beſt way, to take all imaginable: 
care tO prevent it. And now that I am up- 
on this ſubject, it will, Thope, not be 
thought improper to add one advice, by 
way of caution to the bearers of ſuch 
pills, viz. That they ought always to take 
firſt and ſecond. cc. bills, and ſend at 
leaſt one by the ordinary, to ſome per- 
ſon reſiding in the place where the bill. 
is to be paid, in order to get it accepted,, 
and prevent all danger or inconvenience! 


that may happen by lofing lit by the 


road. or any other ſuch gecident: nay, if 
the journey be long, and any way ha- 
zardous, I ſhould not think it amiſs to 

ſend two | by different: poſts, and carry 
the ee 6 if 


one 


vw © 9 9 


hy 


1 
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one failed by miſcarriage, &a. I might 
always be ſure of angthen. When we 
come to the place where the bill is pay- 
able, we call for that perſon to whom 
the bill was ſent to get acceptance. 
which he cannot refuſe to deliver up, 


upon ſhewing him that bill which we 


carry along with. our ſelf; non would it be 
to any purpoſe it he did, becauſe he could 
make no manner of uſe of it; for I ſup- 
poſe all along, chat it i is not indorſed, and 
2 no body could demand 

or receive payment but the juſt and 
lawful hearer. 


Bur to return to the accepter of a bill, 

I ſhall only add, that when he pays it 
to a ſufficient reſponſible man, then he 
ruris no manner of risk; becauſe he who 
receives the payment, and grants the 
difchatge, is obliged to warrand and 
make good the juſtneſs and ſufficiency 
of all the indorſations, by virtue of 
which he becomes poſſeſſor of the bill: 
but when the bearer happens to bea 
ſtranger, 


qndorfog_ 
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ſtranger, in that caſe the accopter pe. 1 
never be too cautious. 400 


Ir wk obſerved, in the beginning of 
this treatiſe, that bills were at firſt made 
payable to the bearer, or to a particular 
perſon named in the bill: but the conve- 
niency and advantage of trading peo- 
ple introduced the cuſtom of adding, 
immediately after the name, theſe words, 
Or order; by this means making bills 
paſs from one hand to another, or get- 
ting payment of them without going 

out of one's houſe ; and frequently bills 
may be retired without being a far- 
thing i in advance, by giving over others 
in their s or the like. n itte | 


Tris is eallled rnderfng a vill; chat 
is, in dorſum feribere ; becauſe when the 
perſon, to whoſe/order the bill is drawn, 
either cannot, or will not, receive pay; 
ment himſelf, he may write upon the 
back of it, Pay the contents to, Oc. or, For” 
me pay the contents to, &c. value received, or 


value of ſuch a perſon, mentioning 
rom 
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from whom received, or any other va- 
lue whatever, the ſame way as in draw- 
ing a bill; which orders muſt be ſigned 


by the indorſer, or perſon who receives 


the value: and theſe orders being of the 
ſame nature with bills of exchange, 
they have the ſame force againſt the per- 
ſon thus ſigning. or indorſing, as if he 


was drawer of the bill; and by this 


means a bill may be transferred through 
as many different perſons hands as can 
write ſuch orders upon the back ot it, 
which is of vaſt conveniency and advan- 
tage to trade. 


Wnar ſeems next to fall under our 
conſideration, i is what is meant by days 


of grace. 


bh order to facilitate the buſineſs of 
commerce and exchange, bankers, mere 
chants, and other traders, in diverſe pla- 
ces of Europe, have introduced a volun- 
. tary cuſtom of giving a certain time to 
thoſe upon whom bills are drawn; that 
they may have the proviſion in their 


hands 


Days of 
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hands before the'bilts fall due; and con- 
ſequentiy may be able to retire them 


"I . 


the more punctually, fince it is in ine 


power of the bearer of a bill 16 cauſe 
proteſt it for not payment upon the day 
that it falls due! but out of civility bank- 
ers, merchants, aid other traders, have 


voluntarily agreeil to give one anether 
= certain time over and above that men- 


tioned in the bill; which time hath got 
the name of dar of grace, or favour, be- 
cauſe it was firſt introduced by mere fa- 
vour of the bearets of bills, and not by 
any neceſſity or obligation: 


Tursr Hays of grace are of great uſe 
in commerte, and favourable to the 
bearers of bills, becauſe they run n 
riſque of the inſolvability of the perſons 
upon whom the bills ate-drawn; until 
the days of grace are elapſed. They are 
"to favourable to the drawer, becauſe 
© he hath {© much more time to give his 
advices, and to put provifion in the 
hands of the perſon upon whom he 
Uraws. They are no leſs favourable to 
the 
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the accepter, becauſe by means of them 
he hath time to provide money, or to get 
in payments, for retiring the bills he 
hath accepted, 


ALL bills of exchange ought to be 
paid immediately after the days of grace, 
allowed by the cuſtom of the place 
where they are payable, are elapſed; and 
the bearers may wait until that time be 
expired, before they cauſe proteſt for not 
payment, without running any n. anner 
of riſk ; unleſs in caſe of a common 
report of the accepter failing in his cre- 
dit, and then the bearer is not ſafe to 
wait until the days of grace are elapſed, 
but ought to cauſe proteſt immediately 
when the bill falls due. Nay further, ir 
is obſervable, that even during the time 
of a bill's running, if there happens 
any accident which may give grounds 
to ſuſpect the accepter's credit, and that 
he will not be able to do due honour to 
the bill, the bearer may juſtly and le- 
gally proteſt it for his own ſecurity, in 


order to preſerve all the rights of the 
B b bill 
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bill againſt the accepter. But this proteſt 
is only upon ſuſpicion that the accepter 
is inſolvent, and is generally made for 
further ſecurity until it fall due, that 
at any rate the bearer may be ſecured, 
as well as the drawer, for whoſe intereſt 
he is to act, being immediately upon 
the ſpot, and conſequently knows beſt 
what reports are going about the aceep- 
ter, which the other may not know; and 
the bearer would be looked upon as negli- 
gent. and not careful about his friend's in- 


tereſt, it he did not ſo: but then he is not 


to return the bill until the time ot its 
falling due be expired ; at which time 
it muſt be proteſted again for not pay- 
ment, and returned upon the drawer, 
in order to recover the value, re-exchan ge, 
intereſt and damages. 


AT Amſterdam there are fix days of 
grace atter the day of the bill's falling 
due, including Sundays and holidays; 
and when an accepter pays a bilt upon 
a holiday, it is not looked upon to be 


Paid betore the time, but it is good and 


ſufficient 
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fufficient payment: and when the laſt 
day of grace happens to fall upon a ho- 
liday, if the accepter ſhould put off 
payment till then, the bearer muſt be 
ſatisfied, and take it upon that day, 
unleſs he takes the riſk upon himſelf : 
and if the laſt day of grace ſhould fall 
upon a Sunday, it mutt be paid or pro- 
teſted upon the Saturday before: but 
when a bill is payable in banko, and the 
bank happens to ſhut, either to balance 
their books, or to make new ones, be- 
fore the ſix days of grace are expired; 
in that caſe, I ſay, the accepter may de- 
lay payment until the third day after 


opening of the bank, and then he muſt 


write it off; nor needs the bearer proteſt 
until that time, ſeeing he runs no riſk, 
and a proteſt then is of full force and 
efficacy „ 


| AT Rotterdam and M iddleburgh th ey 
have likewiſe ſix days of grace, as alſo 
at Antwerp, according to a ſtatute enac- 
ted the 14th February 1667, including 
Sundays and holidays: but bills payable 
B ba i 


hos Es as at . eight, and at Dant- 
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at Gght muſt be paid upon their being 
preſented, or twenty four hours after; 
as alſo at Cologne, Nurenburg, &c. but 
Sundays and holidays are not included. 
Ir is the fame at Venice; where, in other 
bills, there are ikewiſe allowed fix days 


of grace. 


Ix other places, they have more or leſs 
days of grace, according to the cuſtom 
of the places. For in London and all Bri- 
tain they have only three days of grace: 
at Frankfort, except during the time of 
the fairs, they have four days; and bills 
payable at fight, or two and three days 
after fight, muſt be paid, at fartheſt, 
twenty four hours after preſentation, or 
after their falling due: atLeripfcand Naum- 
bury they have, betwixt the two fairs, 
five days of grace, and at Augsburg the 
{ame ; but bills at fight muſt be paid, at 
furtheſt, twenty tour hours after preſen- 
tation. | 5 


th other: places there are more days 


2zick 


3 
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ꝛick ten. They have alſo ten at Paris, Rowen, 
Rochelle, Nants, Bourdeaux and all France, 
not including the day of the bill's falling 
due, but only that of the proteſt. Sun- 
days and holidays. Solemn feſtivals are 
allo included, agreeably to a declaration 
of Lewis the XIV. ziſt May 1686, for 
regulating the differences occafioned by 
ſome former acts concerning com- 


nacrce. 


AT Hamburgh they have twelve days of 
grace, including the day the bill falls 
due; but they cannot proteſt upon Sun- 
days nor holidays, and therefore it 
muſt be done upon Saturday, or the 
eve of a holiday. They have allo twelve ud 
days of grace at Stockholm; at Madrid, 3 
Cadrx. Seville, and all Spain, they have 
fourteen days of grace; at Gena thirty. 
At Leghorn, Milan, and ſome other places 
of Italy. there is no regulated or fixed 
time, but is left to the diſcretion of the 
bearer, to allow the accepter as many 
days of grace as he thinks proper, or to 
proteſt immediately upon falling due, 
a without 


* 
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without his running any manner of 


BErox E we conclude this head of days 
of grace, it may perhaps be worth ob- 
ſerving, that here in Scotland, though 
there are only three days of grace, as 
hath been already infinuated, after the 
expiration of which three days the bear- 
er may proteſt, and proceed to other di- 
ligence; yet, it he pleaſeth to favour the 
accepter, he may delay proteſting for ſix 

months, and it will then be as valid 
againſt the accepter, as if it had been 
made upon the third day of grace. But 
this is only practiſed when both draw- 
er and accepter are perſons reſiding in 
this country, commonly called inland 
bills, or when the bill is for the bear- 
er's Own account, ſo that he takes the 
riſk upon himſelf. But in foreign bills 
of exchange, rhe proteſt muſt be made 
the third day of grace, elſe the bearer 
runs the whole riſk, unleſs he hath par- 

ticular orders from his conſtituent, or 

| the 


* 


5 
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the perſon who remitted him the bill, 
for his ſecurity. 


Bur as bills bear no intereſt before 
the term ot payment, this, with the prac- 
tice above mentioned, have, I ſuppoſe, in- 
troduced another practice, now pretty 


much in uſe, of making bills payable 


one day after date; which is done, either 
when a debitor wants a longer time to 
pay a ſum which is due, or when one 
wants to borrow money upon his bill, 
paying intereſt for it. In both theſe ca- 
ſes the creditor in the bill draws his in- 
tereſt from the date, although he ſhould 
delay proteſting it for ſix months; and 
the debitor may either pay the money 
ſooner, or delay it to the end of the fix 
months, as the parties agree betwixt 
themſelves, 


Tnvs having fully explained the na- 
ture and uſetulneſs of bills of exchange, 
we muſt not omit to obſerve, What is 
meant by certain and incertain exchange: 
becauſe ſome countries givean incertain, 
at 


Whatcers 
tain and 
what in- 
certain 


exchange. 
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at the place where the bill is dated, for 
a certain to be received at the place 
where the bill is payable; others again 
give a certain, at the place where the 
bill is dated, for an incertain to be received 
at the place where the bill is payable. 
I 0 illuſtrate which, we ſhall only obſerve, 
that, from Edinburgh, bills are drawn 


upon Retterdam commonly in current 


Hollands guilders, which are purchaſed 


850 at Ediabureh, by paying at the rate of 21 


to ,22.: 4 23. pence. for each guilder, 


payable in Holland; which value riſes 
and falls according to the courſe of ex · 


change: and this is called giving the in- 
certain for the certain to be received. On 


the contrary, from Rotterdam they draw 


upon Ediwburgh, by giving a certain 


numher of guilders at an incertain ex- 
'S chan ge 10 be received at de 5 6 


Aci, from Londen 1 upon 


Amſterdam, by giving a certain number of 


_ pounds Sterling for an incertain exchange 
to be received at Auſterdam, and from 
Auen, they dien an Lincertain exchange 


for 
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| for rd certain number of pounds Sterling 
to be received at London. En 


Dor” as all foreign pills drawn upon 

" Amſterdam; as well as thoſe drawn at 

Amſterdam upon foreign countries, are 

paid in bank, t ſhall here give patterns 

ot both thei bills, as mann are Wd 
drawn. ee 


: — 


z. N L. 10 Sterling, | \ Lond. 110 4200 1763. 

We 1 two uſance pay this firſt per n Mr John Blacks 

more, of order, one hundred pounds Sterling, at' thirty 

five killings and fix groo Flemiſh per pound Sterling, for valse 
Les of him; which r Noi bras 
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Te Mr Jan Von Ei mers ne PEE {9471 

Re. 315 75 rA ol Liu 9g 
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(adn per id 190 Sul. Lend. 170 Auguf 1763. 
r two ufanct pay this ſecond per exchange (firlt not paid) 
to ur * n Blackmere, or order, one hundred pounds Sfer- 

| Tine at thirty five ſkillings and fix groot' Flemiſh per pound Ster- 
ling, or value received- of bim 1 as per ad- 


vice from 


* 
Þ 


Danzer Tzapne, 
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: To Mr Jon VanEj mer- 
1 chant laber gn. 
ILD 


1 per erch! L. 100 Sterling. Amt. 17 h. Ar 1768: 

A T two ufance pay this firſt per exchange to Mr Adam | Batchge 

ler, or order, one bupdred pounds Ster1ir; Lo at thirty four 

killings and ten groot Flemi 2% per pound Sterli 2 for value re» 
ceived in Bano ; which place er advice trom 26 TI 


6 415 Ak 2 fav Aba Taarries. 
To Mr John Banker a mere 
1 y cane 
0 chan: in London. " | 1 N 1g ee 8 


"> AL BOL. 08 — . {ids noch, ene 1163. 
AT two uſance pay this ſecond per exchange (firlt not paid) 
to Mr Adam Batcheler, or order, one hundred pounds 


Sterling, ax thirty four (killings and ten root Flemih per pound 
. Sterling, for value received i in Banco; W ict/ lach "as peradiice 


from ©4 975 * 7 91 «#3 e 1 » ITE 80 356 hr; wy! : 
S SU THE S 28 104 B21 wy; * , Baze. Nee en 
8. 
10 Mr 8 Banker n wer- — "3 | 
0 wilt 8283810 Ae 27 
: ee, * Macs 6 01 41. 4 ak! i 144 10 9812 
3 A. I 28 ye 


HERE probably it way. ! be of uſe, and 
paſibly will be expected, chat ol. ſhould 
give a A more particular -account of- the 
ſpecies of Great Britain, as well as her 

= mandel gf erchanging, both within the 
E © - nation, and with other foreign countries 
=_— * "with which ſhe has ade. eee 


* 1? f 


4 | . Bits are drawn and edel reci: 
procally berwixt all the eyeral places of 
Britain by pounds ſhillings and pence 

8. Stirling, at fo much per cent. advance, or 


diſcount, lometimes more, ſometimes 
lels, 


5 » 
— 
þ 
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les according to the demand for mo- 


ney; or bills of exchange, or as the bills 
are drawn, at long or ſhort fight, ſince 
the ſpecies of money is the lame, and 
upon the tame ftindard, through the 
whole kingdom but, in drawing and 
remitting trom Britain to foreign coun- 
tries, they give ſometimes the certain, 
and ſometimes the incerrain exchange, 
according to the different places where 
the bills are payable, as ſhall ve ſhewn 
oY un? 9 20! : 12 


1 Ow ohh patty Med g. His ſome * 


courſe of exchange or other with the 


m6ſt part of foreign countries; whereas 


Frunce is frequently obliged to make uſe 


of the medium of correſpondents in one 


place, to negotiate their bills upon cer- 
tain other places, to which they have no 
direct courſe thienfelves, 


Tur real ſpecies of Britain is; brd. gui- 
neas of gold; ſo called, becauſe the gold 


they were made of at firſt was brought 


trom Guinca: which guineas are com- 
Du ; C C 2 : monly 
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monly of intrinſic value worth 20 t& 
21+ ſhillings Sterling; but upwards. of 

50. years ago, they paſſed in the country 
os 22 0 23; ſhillings. Now the price 
is regulated by the parliament io 21 ſhil- 
lings Sterling, and the half guineas, in 
proportion, to 10. thillings; and now; of 
lace that we have got ; guineas, they 
pals cui rent tor 12 bills, and, there 
proce, d $51 Aci 


＋ | / #* $ 4 , 
* 


SS „% 


Tuxkk was Waben fort 50 gold coirt 
II cur by the name of broad pieces, be- 
caufe they are much broader and thin- 
ner than guineas, and are called Caroluſs 
es and Jacubuſes. from the names of the 
kings under whoſe reigns. they were 
coined. They are worth, from 23 to 25 
and 27 ſhillings; but are now worn lo 
very rare, that ſcarce any. of them are 
to be ſeen, except where a lady or gentle- 


man has perhaps one or two of them for 


DECOR Ls 1 Abt Tabs at? 


: Tn E Ger ſpecies are,—crowns, worth 
| Mis ſhillings; failings» worth 12 pence; 
and 


and their- reſpecti ive half pieces: there 
were allo pieces called groats, worth four 
pence,and their halves ; but 3 now 


fcarce to be ſeen. 


TE 1 2 are, baff 
and their halves wo tarthings, or ; 4h 


part: of a pravy-. 

Tan are . * 4 pieces, which 
paſs ſometimes in remote parts of the 
country; but as they are not conform- 
able to any ſettled ſtandard. I ſhall not 
take up time in mentioning them: only 
we may obſerve, that the Forfugueſe gold 
hath a kind of current courſe, ſuch as 
the Joanngſet, which paſs for three pound 
12fhillings, and their halves and quarters 
in proportion; but as theſe are rather 
a kind of merchandice, and not current 
money of hritain, they may riſe and fall 
according to the plenty or. ſcarcity, of 
them in a country. 


N In the ee. of exchange from 
Britain, they ute three forts of ſpecies; 
two 


Lai <7 £1 1 
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ce öf Rich are imidginary, and one 


eneinoig bolloyeinnig ol ok 
won gn. 969113 7 N T ; 2871. To! 11. [4 'S {> 


4A Tur imaginary ſpecies e Pounds and 
= pence, there being no ſuch ſpecies of 
= - coin current in the country: tlie pound 
v worth 26 tbillings; or 240 pence; the 
| penny is the 12th part of 4 thilling ; 


YA | the ſhilling is a real coin, and 1 tlie 
VF — puke a pound: 8 . 11 
: ALL books ald Abbe pte in Britais ure 
4 kepr " 1 U and fende Sters | 


As we have octafion'to mention ſo of- 
ten the word Sterling (tliough it be a lit- 
tle digreſſion from our preſent purpoſe} I 
4 ſhall endeavour to ſatisfy thoſe who may 
* be fond of etymologies, which F take 
2 from two learned authors, about . ori- 
| ginal of that word. 4 K 

= Tur firſt is Monſieur Rithilite, hs 
=  fays; in his dictionary, that the word 
. comes: from the high Duteb: It ts 


2 


rennen, c. a 


| (fay+-he} a ſont gf Engh/h money, either 
of gold or ſilver; and one pound Sterling 
1 a lietle more than g of a paynd Fea: 
A 0 £101 25 1 
2; ; SreR.ING (ſays the Abdi Furriers in hp 
-upiverlal (dictionary) was a kind of coin 
Formerly ſu named from a caitle, of Nerth- 
Britain, called Her ling, from its rel 
blance to the beak of a bird called by that 
name in the language of the country: 
it Was a white money, at the; ſtandariſ f 
eight ſhillpgs per cunce, upon which 
1 the Duke 4 Was repreſented, with 
a ſ word at his zighy, arm, and, a hand of 
Juice at the other, and, got the by or 
nick - name. of Sterling, from its reſem- 
insane beak gt the; bird of that name. 
1 £001 watt blk. dad < 
Qs ck HAVE qucted meſe tu authors, only 
to! ſatisfy thoſe who may be curious a- 
— derivations, But this laſt one ſeems 
to be merely whimſical, and ſhe ws what 
ſtrange fancies may enter into an au- 
thor's head, when he is traitened, for 
ſomething to amuſe his readers: for is 


Ya to be imagined, has the coin of Sauth- 


5 ritam 


EY 


hs ea Fas band” 4 
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Britais ſhotild take its name from a city 
of North Britain, where the uk al- 


_ ways went by the name of pounds, 6 


Scots, and the deſignation of dterling was 
only a pplied to the coin of Eng land? It is 
0 lefs whimfical and ridiculous to al- 
tedge, that the Gals relembles tne beak 
La 12 W 

Un deck, now ine ng! . ſaid o 
magen about that word, I hill beg leave 


. olle 181 Fl 


0 inform my readers, that we learn 


from the abridgment of the 'hiltory' of 


* England, "that, about the year 1190, - 


"chard I. cauſed a new coiryto be ſtruck, 
much valued for its purity, and atter- 
wards another kind of common money, 
_ which were both. called Sterling, from the 
coiners, who were a ople ſertled in the 
"eaſt of England, come from Germany, called 
© Ofterlinge(that'is to ſay, eaſt-country men); 
and this, 1 think, ſeems to favour the o- 
Ron's ee 3 Wed 1155 


# : 1 ££8 5 018 x £44 55 "(2008 
«AL 
wee exchange * the follow- 
1 ing 
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ing places, by giving a certain for an in- 
certain and variable exchange, viz. Holland, 
Brabant, Flanders, Zeland, Hamburgh and 


Rochelle; i in remitting to, or drawing up- 


on which places, they give commonly 
one pound Sterling for ſo many sKk1l- 
lings Flemſh, ſometimes more, ſome: 
times leſs, according to the courſe, but 
very rarely under 26 or above 38 skil- 


lings per pound Sterligg. b 


VUron Nants they chehavne; by gi- 
ving at the rate of L. 10 Sefiog for 120 
to 160 Kues Tournois, | 


Uros Dublin, and. all Ireland, they ex- 
change, by giving at the rate of L. 100 
Sterling for L. 105 to L. 113, to be recei- 


you where the bills are garant 


AG AIN, a exchanges with tis pla- 


ces after- mentioned, by giving the in- 


certain for a certain exchange fixed at 
the places where the bills are payable, 
viz. upon France, by giving fo many 


pence' Sterling, according to the courſe of 
D d exchange, 


943 7 
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exchange, for one crown of three livres 
or 60 fols Tournoit; and it uſed to run 


generally from 0 to 6o pence Sterling per 


crown; but during the heat of the ſtock- 
jobbing in the year 17 2c, when the French 
money was raiſed fo tar above the value, 


the exchange fell from 20 ta 15 pence 


Sterling per crown; and now it is from 
30 10 34, 6.35 Pence. per crown of 00 ſols 


*. 8 


Veron Spain, by giving ſo many pence 
Sterling for one piaſtre or piece af eight, 
R. which generally runs from $5 to. 75 


pence Swing 41 8 of _ 


- Urox Ae at che rate of 55 to 75 | 


Nr diene per Gm e, 


Uyon Milen, at 5 5 to - 5 pence Serving 
ae of 8 livres 15 ag 


Vrox Rane, at 55.to 75 pence. Seri 
n kale. | - i 


ron F. 10 at 550 75 penee Ser. 
fag per crown of 7+ hres. | 
Uron 
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Dren Give, at 50 to m. 
ber piaſtre of * 


Don Lig born, at 50 to e Ser 
een 6 lires. Faun. 
Free 
Vion Portugal, they give from an to 7 
millings a. for 1000 rees. | 


Tr exchange upon Berlin che fame. 
way as upon tact pon Geneva, 
as . ant. | 


ron Haien and Nwrtnbarg the er- 
_ changes commonly managed by means 
of their correſpondetice at - Amſterdam, 
tough ſometimes they draw and nar 
from London directly: 


ix. drawing upon or remitting to An- 
Werd; Lille, Middleburng l and Hamburg, 
they give and receive fewer skillings and 
groot tan upon H olland, 


NN Tur; prices current of the hcl did of 
Landon, Anfterdam and Antwerp, general- 
D da - ly 


"we. ; 4. EE WE P 
1 3 ol © 
— * 1 * 
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exchange through all Europe. 21018 if IT 


THE par from London upon Holland, Ze- 
land, Antwerp and Li/k, is reckoned to 
be L. I dunn for 4 n. current 


Ys: +; 4 ; : T4 TT £1 
Mane "oP % + 4, — * "4 —_— . k * . : "& ©: = _ 


112 
9 Honburgh at 2 ele — 1267 
* N Hohn 5906725 118 T 


Tur par 5 Pho upon 8 


reckoned from 54 to 56 pence Sterling for 


the old French crown of 60 ſols Teurnois ; 
but now, ſince the reduction of the 
French money, it is not above 30 pence 
Sterling per French crown. ay” 60 ſols Tours 


N01, «T1399 dab w.l 18011 


Aren Heis the pe, is reckoned 14 
pence Sterling for one + plalire ora ma- 


ede. 3 9% ee aB. svig . 


1 0 14 174 24 112 
1 , +27: iS, *. 


Tux E par upon a 18 Sort pence 
SHA e ducat Ws banks. X 4nd, T1] 
PI Val ron 


” - 
* << 
/ 
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- UyoN: Portugal, ba r 18 71 _— 
uber tor OPT 7 BRA En Sw 


2 1 3 Fr rance, Ga 
and lden, by giving an incertain foracer- 
tain price; becauſe though the exchange 
in Holland be incertain, that is, they give 
ſometimes more ſometimes fewer groot 
or ſkillings, according to, the talling ot 
ring ot the exchange, yet, it is always 
certain in the places where the bills are 
payable, becauſe they receive one crown 
of Fance, one dugitof Spain. and one pound 

Sterling, at a variable courſe of {killin 
or groot paid in Holland; but bills upon 
Pantaici are drawn tor a certain fixed 
number of pounds groot of Helland, tor 
an. indetermined and variable number, 
of Poliſb groot to be paid there, or of 
money of Brandenburg tO be paid at Ko- * 
ning burg, or for a certain number of rix· 
dollars of Holland at a variable courſe of 
rix dollars at the above-mentioned places. 


bor 0 * hed occaſion to obſerve, 
that bills are generally paid at Amfter- 
dam in the bank, it may perhaps be 
3 3 


e A re of 


agreeable,” as vel 4 ufeful, to ford 
ho may read this treatiſe; to give them 
ſome ſmall deſcription of that famous 
bank. and ſhew how pa ments are made 


in it; which take 4s follows: * n 
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"tx order the TON to Subunit Oo” 
fubjea, we muſt confider, that moſt of 
rhe ſpecies in Holland are baſe money; 
of 2 very low ftandatd; the only good 
filver they Hare being ducadoons, rizs 
dollars, + and = Tix-dolſars. This being 
the cafe; When thei trade incteaſed' to 7 
very high degree, ſo that the mierchani 
ad very great ſtirs to pay and receive; 
they found it both ibedvenlent am 
chargeable, by reaſon of the time it em⸗ | 
ployed; as Welt: as the extraotdinary el. 
ences bf ſervants, portefs, wheel 
arrows (c), and even frequently horfes 
with fledges (H. to tranfport their” m 
ney from place to place; all which was 
a vaſt detriment to theis trade, and rurt 


away with a "EP" part of th their "37. 


4 4 * 
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Tur government, tor certain reaſons 
| of their own, did not think proper ta 
alter the ſtandard of their coin; but in 
lieu, of that, and ta remove the aboye- 
mentioned inconveniencies, the magi- 
ſtracy of the city of Auſterdam, in the 
year, 1609, propoſes to the merchants, to 
take in their money, and ſecure it in 
ſtrong vaults below their famous Stadt 
houſe, which vaults are ſhut with iron 
doors, and guarded by ſtrong. guards 
night and day: and beſides all this, they 
have ſecurity on the revenues of the city. 

which is better than chat of ſeveral _ 
crowned heads. . 


Tas money they . in are only the PO” 
great ſpecies, ſuch as ducadoons, . rix- ney taker 
dollars, &«. which are aſcertained ro the +. 
proprietors : at a certain rate of 5 per cent. 


Yo! 


ders, ne | in trade, or exchanging it 
for ſmall money, it paſſes for three guil- 
ders three ſtivers. 


TE 
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Tas merchants finding the convenien} 
ey. as well as the advantage of this pro- 
ſal, ſoon brought i in vaſt ſums of mo- 
ney (to what extent I cannot be poſitive); 
and when their money was laid in, eve- 
ry one got credit in the bank books for 
his particular ſum; and thus, by circu- 
lating payment from one to another, they 
could pay millions in a moment, by ſub- 


ſeribing their nd, 


' Tas advantage, 3 with thi «ifs 
ference betwixt the bank and current mo- 
ey, very ſoon drew all the conſiderable 
merchants to prefs in their money upon 
the bank ; which made at firſt the bank 
money to riſe conſiderably above the cur- 


rent, more than the intrinfic difference 
of 5 per cent, and this difference is what 


Thengia, . they call the agia, or exchange be- 


twixt the two. But er men bank was 
eſtabliſhed, the queſtion was, how to 
keep up its credit, and make a circulation 
of transfers. To render which effectual, 

by an act of the burgo-maſters of An- 


from, by. band of their High 
Mightineſſes 


WU 1 1 
1454 1 
=— * 
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Mightineſſes the States-general, and ad- 
vice of the 36 councillors of that city; 
dated the 31ſt January 1609, it is ordain- 
ed and appointed; that all bills of ex- 
change . negotiated at Amſterdam for 606 
guilders and upwards ought to be paid 
in bank, upon the penalty of 25 guil- 
ders fine. And indeed it is proper, that, 
in thoſe places where banks are eftabliſhs 
ed, all bills of exchange ſhould be paid 
in them, becauſe of the difference be- 
twixt bank and current money: However, 
the above-mentioned act is not always 
 bbſerved by bankers, merchants, and o- 
ther dealers; and particularly by thop- 
keepers, who have their chaps and cors 
reſpondents in different places of the 
province of Holland, ſuch as Dort, Haar- 
lem, Leyden and the Hague ; or in Zeland, 
as Middleburgh, Fleſmgen, &c. and in 
the neighbouring countries; as (Hecht, 
W. Frigſland, & c. or perhaps in divers to- 
reign countries: ſo that amongſt them 
bills are frequently negotiated in cur- 
rent money, becauſe their accompts are 
kept that way, and frequently it happens 
that ſtrangers do not Know what bank 

Ee money 
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money is, or the difference betwixt it 
and current money. But if the bank of 
that city kept accompts with the inhabi- 
tants in current as well as in bank mo- 
ney (as is done at (a) Rotterdam), the a- 
bove act NONE be obſerved. 

1 COME now to 2 * payments 
are made and received in this bank: 
for it is to be obſerved, that neither mo- 
ney nor notes are given out, but every 
merchant who hath an accompt in bank 
is obliged to have by him printed billets, 
which they purchaſe for a ſmall trifle 
in quires, as we do bills of loading, and 
are in the low Dutch language, which 
in Eng li 0 would run * | 


J. 3 * 9 + i I7. Se. 


Entlemen managers of the exchange bark, pleaſe pay to 


_ theſumof and this ſhall avail agaiait me. 


WH EN any merchant or banker hath 
a Lang made upon him, he goes a- 
loag 


1 
(a) The bank of „ is upon the ſame footing with the 
other, only in this reſpect that they keep an account in current 
money with thoſe who chuſe it, which is a great coryeniency ts 
the . | 


hp 
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Jong: with the perſon who is to receive 
the payment to the bank, and there fills 
up the blanks in the billet with the 
perſon's name to whoſe credit it is to go, 
and the ſum to be paid; which billet he 


then ſigns in preſence of the book-keep- 


ers, two of whom {it together at bank 
hours, the one writing in the journal, 


and the other at his hand in the ledger. . 


The perſon who ſigns the billet having 
delivered it over to theſe book-keepers, 
he is immediately debited, and the other 
perſon whoſe name is inſerted gets cre- 
dit for the ſame ſum ; by which means 
their journal and ledger are continually 
kept up equal; ſo that, at all bank hours, 
any one who has an accompt hath ac- 


ceſs to ſee how it ſtands, upon paying a 


ſmall perquiſite to the book-keepers. 


I is neceſſary to obſerve, that the per- 
ſon who makes the payment muſt al- 
ways be preſent, and ſign the billet at 
the ſight of the book-keepers, to whom 
he delivers it out of his own hand: but 
then, there is no neceſſity for the perſona 
in whoſe favour the transfer is made 


E'e2 to 


*- 2 a 
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to be preſent; for he may get eredit for 
many thouſands in his abſenee, and 
may be informed at any time what 
ſums are put to his credit, which again 
he may immediately write off to __ 
Wn _ er ee eeaferives, | 
I * 1 E next thing to. da 3 is, 
Dtn the manner of paying hillo of exchange 


— ro — 
* * 
A. 

A * Ts _— 
3 ©. 


per of pay 


. Fo is drawn upon Amſterdam payable in banca; 
and that is, when the bill comes to the 
—_ bearxer's hand, he carries or ſends it to 
the perſon on Whom it is drawn for ac- 

_— which is done in the common 
form. When it falls due, it is common, 
out of civility, to acquaiot the acceprer, 
and ask him when he is to write it off 
in bank (this being their manner of 
asking paymen J. The accepter anſwers. 
perhaps. to- morrow, or next day; always 

_ obferying ta keep within the days of 

grace allowed by the cuſtom, of the 
place. Then the beaxer writes upon the 
back of the bill (commonly in the Dutch 
language) Place the contents ts my accompt 
in bank, ch * Hou neee 


ging bills of this kind: then he ſigns his 
name, and delivers the bill to the book 
Keepers. The accepter is obliged to go t 
the bank with his billet, as above de- 
ſcribed, and calling for the bill, he ſees 
who is the laſt ſubſcriber on the back 

ſum contained in the bill; and after ſign» 
ing the billet, he delivers it to the book- 
keepers, who immediately debit him, 
and deliver him up the bill, upon his 
paying their perquiſite, which is com- 
monly one skilling or ſix ſtivers; but 
this may be, and frequentiy is {aved, 
when the bearer and accepter know and 
can truſt one another; becauſe; in that 
caſe, they either go to the bank together, 
where the bearer fees himſelf get credit, 
or ſometimes he gives up the bill to the 
accepter, and calls when he has occaſion 
at the bank, to ſee if it is writ on his 
credit, without putting the book-keep- 
ers to the trouble of depoſiting the bill 
in ir hands, and ſaves ge an 
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P ERH AN it may be objected, that by 
this method of making all payments 
in the bank, both merchants and others 
may frequently run out of current 
money, for making ſmall payments, 
and other neceſſary uſes; But this dif- 
ficulty is eaſily removed, if we conſider, 
that there are great numbers of caſhicrs 
(generally Jews) who meet every day, 
about ten of the clock, upon a large 
area before the Stadthouſe, called the Dam 
where they have their ſeveral negotia- 
tions in regulating the exchanges to the 
ſeveral trading places of the world: o 
that if one wants current for bank 
money, he goes to theie Fews, who will 
give him whatever he has occaſion for 
in current money, for his order upon 
the bank as above, agreeing for the 
agio at the current rate; for it is to be 
noticed, that although, as was ſaid above, 
the intrinſic ago is 5 per cent, yet it 
riſes and falls according to the greater 
or leſs demand for bank money, and 1 
have known it from 3+ at all the degrees 
even up to 6 per cent. And theſe * 

, F | * 
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by their nice obſervance of circum- 
ſtances, which may occaſion the agio to 
riſe and fall, make great proſits of it. 


_ AGAIN, if one has current money 
by him, but has a demand upon him in 
bank, where we ſhall ſuppoſe, either 
that he has no accompt, or hath nor cre- 
dit in bank, to the extent of the demand 
upon him; he bath nothing to do but 
go to one of th-ſe caſhiers with his cur- 
rent money, who will furniſh him with 
as much credit upon the bank as he 
hath occaſion for, agreeing for the ago 
as above, and that he can diſpoſe of a- 
gain next day as he pleaſeth. 

Wr may here obſerve, by the way, that 
though the ſpecies of money be the 
ſame in current and bank money, yet 
the books and accompts are kept diffe- 
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- rently. For all merchants, as well as others, 


keep their books by guilders, ſtivers 
and peningen; ſixteen peningen making 
a ſtiver, and twenty ſtivers a guilder. 
The peningen is an imaginary name, 

| there 
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chere being no ſuch coin, but twoof tliem 
are called a duyt, and eight duyts make 


* 


a ſtirer. But, in the bank; they reekon 


by pounds groot, or pounds #' laams, skil- 
lings, and groot. Twelve groot or fix 
ſtivers make a skilling, and twenty skil- 
lings or fix guilders make a pound 
groot'or Flaumt. S0 wherever a bill is 
drawn, or payments to be made by skil- 
lings and groot F amt or F lemiſh, it is 
always to be underſtood as payable in 
bank; and if by agreement of parties 
(which ſometimes happens) it is paid 
in current money, the skillings and 
groot are firſt reduced to guilders, an d 


then the agib at the rate for the time ad- 


ded to that, makes the current money 


to de paid in place of the bank money 
12 payable. Y 10 


Ir way poſſibly be expected, that I 
ſhould here give ſome account how the 


| bapk makes its profits: but that I do not 


look upon to be my buſineſs at preſent; 


it having been done by learned authors, 


as far as can be known, ſuch as Sir Wil. 
| iam 
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lam Temple and the authors of the uni- 


verſal dictionary of trade and com- 
merce, Gg. And indeed, there are cer- 
tain ſecrets concerning that Known 


fo. none but the managers, who are 


always the magiſtrates of the city 


for the time being, and who, as I 


am informed, are ſolemnly ſworn to 
keep the ſecrets before they are admitted. 


And as I have confined myſelf to the 


practical part, I ſhall conclude this head 


with one ſhort caution to my readers, 


ſome of whom may. poſſibly be led into 
a miſtake, by reading Sir William Temple's 


hiſtory of the Netherlands; where he 


lays it is nat eaſy ro know what pro- 


portion the credit of this bank bears to 


its real riches; but one thing is certain, 


ſays he, That the tickets or bills here- 


* of make all uſual great payments 


« that are made between man and man 
* in the town, and not only in moſt 
other places of the United Provinces, 
but in many other trading Plages of 
© the world, Ge. | ag 
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Now, as the manner here in Britain 
is to give out bank bills or notes, young 
readers may perhaps imagine, from the 
above quotation, that the cuſtom is the 
{ame in Amſterdam. But there is no ſuch 
thing; for neither notes nor money are 
given out there: and what Sir William 
means by the tickets or bills of that 
bank, are nothing elſe but theſe tickets 
1 have above deſcribed given in to the 
bank by the debitor in - favour of the 
creditor. ' And this much much, I hope, 
may be ſufficient to inform any one of 
the nature and manner of n 
1 in n famous bank. 
* | 7 3.60) It 
Havine now treated pretty minutely 
of the nature and uſefulneſs of exchange, 
and given full directions for drawing, 
indorſivg, accepting and proteſting bills, 
I ſhall conclude the whole with offering 
Ae directions about thoſe letters, which 
every one who either draws or remits 
bills of exchange ought to ſend to their 
ſeveral corre! pondents, commonly — 


Giterr of ad vice. I 


Tuo 


PxXCHANGE, e. 227 


| Trove: who have occaſion either to Lene * 
draw or remit bills of exchange, ought 
to be particularly careful of giving due 

| advice by the firſt poſt ot what draughts 

1 they have made upon them; becauſe (as 

we ſaid in the direction for drawing of 

bills) the bills themſelves bear, that 

they are to pay them as per advice, 

that 1s, agreeably to the advice that ſhall . 

. be given them by the ordinary courſe 

| of the poſt: ſo that, if they neglect to 

give the due advice, the correſpondent —_— 
cannot be blamed if he refuſes to actept 4 
for want of that advice mentioned: nay, on b 
the contrary, he would be in the wrong 

if he did accept, until he had the advice; 
becauſe, in caſe of any difference hap- 
pening betwixt him and the drayer, 

1 the letter of advice is his only ſecurity 
for his accepting it, ſeeing the bill bears, 
that he is to receive advice, which ought __ 

to be at his hands as ſoon as, or rather .4 
before, the bill is preſented for accep- = 
tance: but if the drawer negletts to . va 
ſend it, he is to refuſe acceptance for | 4 
want of advice, and runs nv rudue by 5 
02 F f 2 | ſo I 
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ſo doing; for the drawer hath only him- 


ſelf ro blame for his negligence, and; 
in cafe the bill be returned with proteſt; 
he wilt be obliged, not only to return 


the money he recei red, but alſo the re- 


exchange, according to the courſe as it 


happens to be at the time, froni the. 


place where his cotreſpondent lives to 
that of his own reſidence, together with 
the charges of his proteſt; and port of 
mn Ge. 


TR E letter of Aich muſt mention 


diſtinctly all the particular circumſtances 
of his bill; that is, the date, the ſum 
for which it is drawn, the name of the 
perſon who paid the value, and of hint 


to whom it is to be paid, and the time 
when payable, whether at 1, 2. Oc. 
uſance, at any number of days after 


fight, or upon any ne day men- 


tioned. | iT 
WH x the bill is drawn for account 
of the perſon who-draws it, or for ac- 


oon of another who hath given orders | 


4 
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to draw, and not for accoutit of the 
perſon upon whom it it drawn; then 
there is no occaſion to mention the courſe 
bf exchange at which it is negotiated, 
it being ſufficient that he knows the 
ſum he is to pay in that ſpeties of money 
uſed in the place where he reſides. But i 
the bill is drawn for account of the 
perſon upon whom it is drawn, then 
the dra wer ought to give particular ad- 
vice of the courſe of exchange at which 
it was negotiated, that ſo the acteprer 
may know the preciſe ſum the drawer 
has received for his account in that 
Tpecies of money uſed in the place where 
the bill was hegotiated, becauſe that is 
the ſum he is accountable to the-46- 

cepter for, and not the ſum contained 
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in the bill to be paid in the ſpecies uſed 
in the place where the bill is payable. 
But it may frequently happen, that bills 


are drawn for ſums of the ſpecies uted 
in the place where they are payable, at 


a a certain rate of exchange mentioned in 


the ſpecies uſed in that place where they 
are I. and; on the contrary, for 
certain 


*. 


* 
rr 


ATREATIS ET 


f 230 


certain ſums of the money uſed in the 
place ; where they are negotiated, at cer - 
= tain rates of exchange mentioned in 
3 the ſpecies uſed: in that place where they 
E are payable. For example, bills drawn 
from Holland upon London are always 
drawn for Sterling money, at the rate 
of ſo many skillings and groot Flem/h, 
or bank- money of Holland, per pound 
Ferling. Again, bills drawn from London 
on Holland are drawn likeways for ſo 
many pound Sterling, payable in' Holland, 
at the rate of ſo-many -skillings, c. 
Hlemiſh or bank-money per pound Ser- 
ling. In either of theſe caſes, it is neceſ- 
ſary to mention in the letter of advice, 
as well as in the bill itſelf, the courſe of 
exchange, and the bank agio. In thoſe 
places where banks are eſtabliſhed, the 
drawer ought, in his letter of advice, to 
defire his correſpondent to honour the 
draught, both by accepting when pre- 
ſented, and retiring it when due: and 
in caſe it is for a third perſon's account, 
and not for account either of the drawer 


or accepter, the drawer ought to be very 
i particular 
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Fa in adviſing for et a. 
count it is, and how the accepter 15 to 
have his reimburſement; becauſe, if any 
of | theſe eircumſtances are omitted, 48 
might breed great confuſion in buſmeſs, 
and perhaps ſometimes ” occafion” re- 
turning the bill with proteſt, for want 
of due advice, 90979 heh of which, hath 
been already Frmiten 12 8 
162242227386 * ; Wo Mas 
Tx drawer of a bill tough not to 
ſatisfy himſelf with adviſing his corre- 
ſpondent that ſame poſt when the bill 
is drawn, but ought alſo to repeat tlie 
- advice- the next poſt after; both be- 
cauſe two ſecurities are better than one, 
ſo thut there can be no harm in repeats 
ivg of it; and in caſe of the firſt letter 
miſcarrying, the ſecond coming to hand 
will ſupply its place, by making the 


contents of it known to the perſon up- 


on whom the bill is drawn. 


He 1 pays the value of the bill 5 
to the drawer, and remits it to his cor- 
reſpondent, ought alſo to be particular 
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in mentioning the contents: of che bi. 
the dra wer's name, and that of the perry 
ſon. upon whom drawn, with every _ } 
orher circumſtance ;. and muſt be ſure 
to adviſe for whole. account it is remit: 
ted. ner for his own or that gf any 
other ; and particular care muſt be had 
to keep copies of all ſuch. letters, as well 
as all other letters of buſineſs whatever, 
which ought to contain every particular 
circumſtance mentioned in the, original 
letter, without differing from it in one 
{yllable ; to which copies they may have 
recourſe. when they pleale, both for their 
own; ſatisfaction, , and, becauſe it may 
ſometimes . be, neceſſary to produce chem 
as documents, in caſe, of any diſfaranee 
happening. where en by en 
e 5 gatq3263 inn 


